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Resolution No.

A resolution accepting the terms of a cooperative purchasing
master agreement with Blink Marketing, Inc. for promotional and
commemorative items for the Metropolitan Government of Nashville
and Davidson County.

WHEREAS, Tennessee Code Annotated § 12-3-1205(b) allows the Metropolitan Government of
Nashville and Davidson County (“Metro”) to participate in a cooperative purchasing agreement
for the procurement of any goods, supplies, services, or equipment with one or more
governmental entities outside this state; and,

WHEREAS, Tennessee Code Annotated § 12-3-1205(b) allows Metro to participate in an out-of-
state master agreement by adopting a resolution accepting the terms of the master agreement;
and,

WHEREAS, the Purchasing Agent desires to participate in the master agreement between Choice
Partners, a state of Texas local governmental agency, and Blink Marketing, Inc., a copy of which
is attached hereto and incorporated herein; and,

WHEREAS, Metro’s participation in this out-of-state master agreement is limited to a term that
will not exceed sixty months; and,

WHEREAS, this master agreement was requested by the Metropolitan Nashville Police
Department but is available to all Metro departments to utilize; and,

WHEREAS, approval of the master agreement is in the best interest of the citizens of Davidson
County.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE METROPOLITAN
GOVERNMENT OF NASHVILLE AND DAVIDSON COUNTY:

Section 1. That the master agreement between Choice Partners, a state of Texas local
governmental agency, and Blink Marketing, Inc., a copy of which is attached hereto and
incorporated herein, is hereby approved.

Section 2. That this resolution shall take effect from and after its adoption, the welfare of The
Metropolitan Government of Nashville and Davidson County requiring it.

{N0726166.1} D-25-13697
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RECOMMENDED BY: INTRODUCED BY:

Donnis Kowland

Dennis Rowland
Purchasing Agent

APPROVED AS TO AVAILABILITY

OF FUNDS: Member(s) of Council

Junsin Ko d/mpw
Jenneen Reed, Director
Department of Finance

APPROVED AS TO FORM AND
LEGALITY:

kolli Wosdward
Assistant Metropolitan Attorney

{N0726166.1} D-25-13697
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2026047
Monday, November 3, 2025

S el W Cooperative Request Form

Request Utilization of a Federal, Statewide, Municipal, or Cooperative
Contract

A cooperative is when Metro utilizes a contract from another public entity to make a purchase. With the
exception of statewide contracts, use of a cooperative requires Metro Council approval.

Cooperatives are not negotiable. Departments must accept the terms of the master contract without
exception.

Questions? Email zak.kelley@nashville.gov.

Departmental Information

What is your name? Tom Vinson

What is your department? Police

What is your email address? tom.vinson@nashville.gov
What is your phone number? (615) 862-7362

In addition to your department, will Yes

other Metro departments be utilizing '

this cooperative?

If other Metro departments will be Any

utilizing this cooperative, list them

here:

How much do you estimate spending  $200,000.00
on this cooperative contract?

Cooperative Information

What is the cooperative entity? Cooperative - Choice Partners.

What is the lead agency? Harris County Department of Education
Who is the supplier? Blink Marketing

Is the supplier registered in iSupplier?

If yes, what is the supplier's ISN? 15545
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What is the contract number? 25/025SG-03
When did the contract start? Wednesday, June 18, 2025
When does the contract end? Wednesday, June 17, 2026

W!1at was the solicitation method for RFP - Request for Proposal.
this contract?

What is the good/service that this cooperative will be utilized to purchase?
Promotional and Commemorative ltems

Why is utilizing this cooperative contract more advantageous to Metro than issuing our own
RFP/ITB?

The RFP was issued by the Harris County Board of Education through the Choice Partners Nationwide
Cooperative. It is unlikely that Metro would be able to obtain better pricing through its own solicitation.

Upload the original contract from the
lead agency. B Blink Mkt Contract.pdf

Does the contract contain any No
good/service relative to surveillance '
as described in MCL 13.08.080?

This contract contains a cooperative
purchase provision that allows use by
other governmental agencies and/or
use of this contract is authorized by
state and local law.

Yes.

| accept the terms of this contract Yes
without exception. '

Upload the formal solicitation

(RFP/ITB) from the lead agency. B Blink Mkt RFP.pdf

This solicitation was advertised, open, .
and unrestricted.

I have confirmed with both my
department finance manager and/or
OMB budget analyst sufficient fund
availability for this request.

Yes

| affirm that | am authorized by the
appropriate individuals in my
department, including my director or
their designee, to submit this
cooperative request.

Yes
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DEPARTMENT & FINANCE
DIVISION OF PURCHASES

PURCHASING.NASHVILLE.GOV

Cooperative Request Review

This cooperative request for promotional and commemorative items from Blink Marketing, Inc. via Choice Partners contract
25/0255G-03 is recommended for approval.

The anticipated project value is $500,000.00. The estimated savings to Metro via this cooperative is $52,571.00.
The cooperative was requested by MNPD; use will be available to all Metro entities.

Council approval of the master agreement is required.

Legal Justification

T.C.A. § 12-3-1205 & MCL 4.12.093 authorize Metro to participate in cooperative purchasing agreements with other governmental
entities outside Tennessee for the purchase of goods, supplies, services, and equipment.

For this request the cooperative purchasing agreement is held by Choice Partner; the lead agency is Harris County Department of
Education, a publicinstitution in Texas that meets the standards for governmental entity as defined in the referenced statute.

The contract resulted from a competitive RFP with 17 offers.
Regulatory Justification

R4.12.090.05 of the regulations to the procurement code authorize Metro to participate in cooperative purchasing agreements with
other local governments for the purchase of supplies, services, or construction.

For this request the cooperative purchasing agreement is for supplies and products. This meets the standard as defined by the
regulations.

Value Justification

It is unlikely that Metro, as a single government entity, will obtain better value through a competitive solicitation. That is because the
pricing in this cooperative purchase agreement (7.5% average off MSRP) leverages both the scale of cooperative membership and the
competition of multiple offers.

Further, a competitive solicitation for this good/service would require an estimated 139 hours of staff time valued at approximately
$17,457.00. Utilization of this cooperative will require 19 hours of staff time valued at approximately $2,386.00. A total savings
(discount + staff time) of $52,571.00.

Impact on Minority & Women Owned Businesses
Pursuant to R4.12.090.05 of the regulations to the procurement code, Metro will work with the cooperative entity to maximize
participation of disadvantaged firms in accordance with MCL 4.44 and 4.46.

Prepared by Kristin Butler
11/05/2025
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DEPARTMENT o FINANCE
DIVISION OF PURCHASES

PURCHASING.NASHVILLE.GOV

Cooperative Request Signature Form

Co-Op Request Number 02026047

Date Received
November 4, 2025

To Whom It May Concern,

| have read the attached Cooperative Review and concur with the recommendation contained
therein.

Should you have questions, please contact the reviewer or reach out to me directly.

Regards,
. - )//
Owuxus Kow(m,/; /s 11/5/2025 | 3:28 PM CST
Dennis Rowland Date Signed

Purchasing Agent & Chief Procurement Officer
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EXECUTION OF OFFER

The undersigned Proposer has carefully examined all instructions, requirements, specifications, terms and conditions
of this RFP and the Agreement and certifies:

1. It is a responsible company regularly engaged in providing goods and/or services necessary to meet
the requirements, specifications, terms and conditions of the RFP and the Agreement. See 2 CFR §
200.318(h).

2. It has the necessary experience, knowledge, abilities, skills, and resources to satisfactorily perform the
requirements, specifications, terms and conditions of the RFP and the Agreement. Further, if awarded,
the Proposer agrees to perform the requirements, specifications, terms and conditions of the RFP and
the Agreement.

3. All statements, information, and representations prepared and submitted in response to this RFP are
current, complete, true, and accurate. Proposer acknowledges that HCDE will rely on such statements,
information, and representations in selecting the successful responsible Proposer(s).

4. It is not currently barred or suspended from doing business with the Federal government, any of the
members represented, or any of their respective agencies.

5. It shall be bound by all statements, representations, warranties, and guarantees made in its proposal.

6. Submission of a proposal indicates the Proposer’s acceptance of the evaluation technique and the
Proposer’s recognition that some subjective judgments may be made by HCDE and its membership as
part of the evaluation.

7. That all of the requirements of this RFP and the Agreement have been read and understood. In addition,
compliance with all requirements, terms and conditions will be assumed by HCDE if not otherwise
noted in the proposal.

The individual signing below has authority to enter into this on behalf of Proposer.

9. Proposer acknowledges that the Agreement may be canceled if any conflict of interest or appearance
ofa conflict of interest is discovered by HCDE.

10. This Agreement is subject to purchase orders duly authorized and executed by HCDE and/or CP

®©

Members.
CORPORATE NAME: Blink Marketing Inc
AUTHORIZED SIGNATURE:
PRINT NAME: P lina’/ﬁnghans
TITLE: CEO
DATE: 04/21/25
ADDRESS: 318 Seaboard Lane, Ste 101
CITY,STATE, ZIP CODE: Franklin, TN 37067
PHONE: 615-599-1231 | FAX: |615-509-1260
EMAIL ADDRESS: carolina@blinkmarketing.com
WEBSITE URL https://blinkmarketing.com/
This Section to be Completed by HCDE/CP
Contract Number:_29/025SG-03 Term of contract:_06/18/2025 to 06/17/2026

Vendor shall honor all CP Administrative Fees for any sales resulting from this Contract whether Vendor is awarded a
renewal or not.

Approved by Harris County Department of Education as a best value, responsible vendor:

Harris County Department of Education
06/18/2025

o ? Board Approval Date

a

Jesus J. Amezcua, PhD, CPA, RTSBA, CPFIM
Assistant Superintendent of Business

June 30,2025 13:53CT

IP: 170.39.204.30

updatev uv.cuzs

Page 3 of 38
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RFP #25/025SG Promotional and Commemorative Items

5.0 CONTRACT TERMS AND CONDITIONS

These Contract Terms and Conditions are part of the final contract in each product and/or service contract awarded as a result of
this RFP and are part of the terms and conditions of each Purchase Order or proposal forms issued in connection with this RFP.
Vendors are responsible for identifying any exceptions to these terms and conditions. ANY EXCEPTIONS MUST BE NOTED
DIRECTLY BELOW EACH OF THE RESPECTIVE TERMS AND CONDITIONS, REDLINED IN “RED” AND
UPLOADED INTO THE RESPONSE ATTACHEMENTS SECTION OF THE EBID SUBMISSION. Proposals that are
qualified with conditional clauses, items not called for, or other irregularities may be considered non-responsive by HCDE and
eliminated from further consideration.

CONTRACT BETWEEN
HARRIS COUNTY DEPARTMENT OF EDUCATION AND
(“VENDOR”)
FOR
PROMOTIONAL AND COMMEMORATIVE ITEMS

This Contract is entered into between Harris County Department of Education, including its cooperative purchasing division
Choice Partners (collectively “HCDE” or “HCDE/CP”) and Vendor, having submitted a proposal in response to this RFP issued
by HCDE and whose proposal has been accepted and awarded by HCDE. In consideration of the mutual covenants and conditions
contained in this Contract and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, HCDE and Vendor, intending to be legally bound, and subject to the terms, conditions, and provisions of this
Contract, agree as follows:

5.1 Definitions
The terms used in this Contract shall have the meanings assigned to them in Section 1.0 Notice of Intent of the RFP.

5.2 Use of Contract by CP members
Vendor agrees and understands that this RFP and Contract may be used to accomplish work for HCDE, a local
governmental entity and/or a purchasing CP member as provided by Section 1.0 — Notice of Intent.

5.3 Contract Terms; Amendment

The terms and conditions of this Contract shall govern all procurements conducted hereunder. No pre-published terms
on Vendor’s Purchase Order, acknowledgments, invoices, or other forms shall have any force or effect unless expressly
agreed to by the CP member and Vendor. No amendment of this Contract shall be permitted unless and until first
approved in writing by HCDE/CP and, if necessary, the CP member(s), and no such amendment shall have any effect
unless and until a written amendment to this Contract is executed by the HCDE Superintendent or his designee after
any necessary approvals have been obtained from the HCDE Board of Trustees. In the event that a Vendor has an
existing HCDE/CP contract in the same contract title, upon award the new contract will immediately supersede the
older contract.

5.4  Term of Contract; Renewal of Contract
The initial term of this Contract is for a period of one (1) year, with HCDE having the option to renew the Contract for
four (4) additional one-year terms, at HCDE’s sole discretion, unless otherwise specified in Section 6.0 Scope of
Proposal. Consequently, the total term of the Contract may be for a period of five (5) years. The phrase “Term” in this
Contract shall mean the then-current Term of the Contract, whether an initial term or a renewal term.

5.4.1 Automatic Renewal of Supplemental Contract(s) Prohibited

Any Supplemental Contract between Vendor and a purchasing CP Member shall not incorporate an automatic
renewal clause that exceeds month-to-month terms. Vendor’s renewal terms in a Supplemental Contract shall
only be valid and enforceable if such renewal term requires the Vendor to receive written confirmation from
the purchasing CP member via purchase order, executed agreement addendum or other written instruction.
This Section 5.4.1 is not negotiable at either the purchasing CP member’s or Vendor’s discretion or authority.
Any Supplemental Contract between Vendor and a CP member that conflicts with this automatic renewal
prohibition shall be void and unenforceable. This term ensures that a CP member does not inadvertently or
unknowingly renew a Supplemental Contract with Vendor.

General eBid RFP (revised September 2024) Page 16 of 37
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5.5

5.6

5.7

5.8

RFP #25/025SG Promotional and Commemorative Items

Termination of Contract; Survival

This Contract shall remain in effect until (1) the Contract expires by its terms or (2) the Contract is terminated by
mutual consent of HCDE and Vendor. All Supplemental Contracts, purchase orders, and/or orders for goods or
services issued by HCDE and/or CP members and accepted by Vendor shall survive the expiration or termination of
this Contract. During the term of any Supplemental Contract entered into between Vendor and a CP member, all terms
of this Contract shall continue to apply to the Supplemental Contract.

In the event of a breach or default of the Contract and/or the RFP by Vendor, HCDE/CP reserves the right to enforce
the performance of the Contract in any manner prescribed by law or deemed to be in the best interest of HCDE/CP
and/or CP members. HCDE/CP further reserves the right to terminate the Contract immediately in the event Vendor
fails to: (1) meet schedules, deadlines, and/or delivery dates within the time specified in the RFP, this Contract, and/or
a Purchase Order; (2) make any payments owed; or (3) otherwise perform in accordance with this Contract and/or the
RFP. HCDE/CP also reserves the right to terminate the Contract immediately, with written notice to Vendor, if
HCDE/CP believes, in its sole discretion that it is in the best interest of HCDE/CP and/or CP members to do so.

In the event that a material change to the terms of the Contract occurs, then the Contract shall be allowed to expire and
shall not be renewed upon the conclusion of the Contract’s term. The phrase “material change” in this paragraph shall
mean a modification that substantially exceeds the terms of the original contract between HCDE/CP and Vendor. Upon
the expiration of the Contract’s term, HCDE/CP may issue a new RFP for the goods or services procured under the
previous contract.

If federal funds are used by HCDE under this Contract, HCDE shall provide written notice of termination to Vendor if
HCDE terminates this Contract for any reason stated herein.

Vendor agrees that HCDE/CP shall not be liable for damages in the event that HCDE/CP declares Vendor to be in
default or breach of this Contract and/or the RFP. Vendor further agrees that upon termination of the Contract for any
reason, Vendor shall, in good faith and with reasonable cooperation, aid in the transition to any new arrangement and/or
Vendor.

Prevailing Wage Rates — Construction/Public Works projects only

Vendor and all subcontractors of Vendor shall comply with all laws regarding prevailing wage rates, including, but not
limited to, TEX. GOV’T. CODE Chapter 2258, applicable to the construction of a public work, and any related federal
requirements, including the DAVIS-BACON ACT. In the event TEX. GOV’T. CODE Chapter 2258 applies to a
product or service provided by Vendor to HCDE or a CP member, Vendor and any subcontractor(s) shall comply with
the prevailing wage rates set by HCDE or the CP member.

Change Orders

Pursuant to TEX. EDUC. CODE § 44.0411(a), for HCDE and CP members that are Texas school districts), if a change
in plans or specifications is necessary after the performance of a Purchase Order has begun or if it is necessary to
decrease or increase the quantity of work to be performed or of materials, equipment, or supplies to be furnished,
HCDE or the CP member may approve change orders making the changes. The total Purchase Order price may not be
increased because of the changes unless additional money for increased costs is approved for that purpose from
available money or is provided for by the authorization of the issuance of time warrants. HCDE or the CP member
may grant general authority to an administrative official to approve the change orders. A Purchase Order with an
original contract price of $1 million or more may not be increased under TEX. EDUC. CODE § 44.0411(a) by more
than 25 percent. If a change order for a Purchase Order with an original contract price of less than $1 million increases
the contract amount to $1 million or more, the total of the subsequent change orders may not increase the revised
contract amount by more than 25 percent of the original contract price.

Compliance with Laws

Vendor shall comply with all applicable federal, state, and local laws, statutes, ordinances, standards, orders, rules, and
regulations, including, as applicable, workers’ compensation laws; minimum and maximum salary and wage statutes
and regulations; prompt payment and licensing laws and regulations; anti-discrimination statutes and regulations (Title
VI of the Education Amendments of 1972; Section 504 of the Rehabilitation Act of 1973; the Age Discrimination Act
of 1975; Title 7 C.F.R. Parts 15, 15a, and 15b; the Americans with Disabilities Act; and FNS Instruction 113-1, Civil
Rights Compliance and Enforcement—Nutrition Programs and Activities); the Davis-Bacon Act (40 U.S.C. § 276a/
29 CFR Part 5); the Copeland “Anti-Kickback” Act (18 U.S.C. § 874 / 29 CFR Part 5); the Equal Opportunity

General eBid RFP (revised September 2024) Page 17 of 37
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5.9

5.10

5.11

RFP #25/025SG Promotional and Commemorative Items

Employment requirements (Executive Orders 11246 and 11375 /41 CFR Chapter 60); the McNamara-O’Hara Service
Contract Act (41 U.S.C. 351); Section 306 of the Clean Air Act (42 U.S.C. § 1857h); Section 508 of the Clean Water
Act (33 U.S.C. § 1368); Executive Order 11738, Environmental Protection Agency regulations (40 CFR Part 15); the
Contract Work Hours and Safety Act (40 U.S.C. § 3701-3708; 29 C.F.R. Part 5; the Solid Waste Disposal Act (Section
6002 as amended by the Resource Conservation and Recovery Act for procuring solid waste management services in
a manner that maximizes energy and resource recovery when contract amount is in excess of $10,000); the Education
Department General Administrative Regulations (“EDGAR”)/Uniform Guidance (2 C.F.R. Part 200); mandatory
standards and policies contained in the state energy conservation plan issued in compliance with the Energy Policy and
Conservation Act (Pub. L. 94-163, 89 Stat. 871); and all applicable requirements and regulations, including those
related to reporting, patent rights, copyrights, data rights, and those mandated by federal agencies making awards of
federal funds to HCDE/CP and/or CP members, including, without limitation, the U.S. Department of Agriculture
and/or Texas Department of Agriculture. Vendor understands that Vendor is ineligible to receive a contract award with
HCDE/CP if Vendor or its principal(s) is listed on the government wide exclusions in the System for Award
Management (Debarment and Suspension Orders Executive Orders 12549 and 12689) or is 30 days or more delinquent
in paying child support (Tex. Fam. Code § 231.006). For the entire duration of this Contract, Vendor and all
subcontractors shall maintain all required licenses, certifications, permits, and any other documentation necessary to
perform this Contract. All permits will be acquired by Vendor and invoiced to the CP member (or HCDE if HCDE is
the purchasing entity) at cost as part of the Purchase Order, unless the permits are provided by the CP member or
HCDE. For the entire duration of this Contract, Vendor and all subcontractors shall also comply with all requirements
pertaining to local, state, or federal health and safety certifications, licensing, or regulations. Vendor must comply
with all state and local building code requirements unless otherwise specifically provided in the HCDE’s Purchase
Order, and Vendor must pay all fees and charges for connections to outside services and for use of property outside
the project site. When required or requested by HCDE or a CP member, Vendor shall furnish HCDE and/or the CP
member with satisfactory proof of Vendor’s compliance with this provision.

The states of individual CP members may have regulations and laws that govern payment retention and progress
payments for public projects. Vendor is responsible for being acquainted with and complying with each state’s
requirements.

Confidentiality

Vendor and HCDE agree to secure the confidentiality of all information and records in accordance with applicable
federal and state laws, rules, and regulations. Vendor and HCDE understand that the Family Educational Rights and
Privacy Act (FERPA), 20 U.S.C. § 1232g, governs the privacy and security of educational records and information
and agree to abide by FERPA rules and regulations, as applicable. Vendor also acknowledges that HCDE and
numerous CP members are subject to the Texas Public Information Act, and Vendor waives any claim against and
releases from liability HCDE and CP members, their respective officers, employees, agents, and attorneys with respect
to disclosure of information provided under or in this Contract or otherwise created, assembled, maintained, or held by
Vendor, HCDE, or a CP member and determined by HCDE or the CP member, the Attorney General of Texas, or a
court of law to be subject to disclosure under the Texas Public Information Act.

Performance and Payment Bonds — Construction/Public Works projects only

Vendor agrees to provide performance bonds and/or payment bonds as required by law, based on the amount or
estimated amount of any Purchase Order for a public work contract, which is defined as a contract for constructing,
altering, or repairing a public building or carrying out or completing any public work. TEX. GOV’T. CODE §
2253.001(4). Pursuant to TEX. GOV’T. CODE § 2253.021, a performance bond is required if a Purchase Order is in
excess of $100,000 for CP members that are governmental entities subject to Chapter 2253; a payment bond is required
if a Purchase Order is in excess of $25,000 for CP members that are governmental entities subject to Chapter 2253 and
are not municipalities or a joint board created under Subchapter D, Chapter 22 of the Tex. Transp. Code, and a payment
bond is required if a Purchase Order is in excess of $50,000 for CP members that are governmental entities subject to
Chapter 2253 and are municipalities or a joint board created under Subchapter D, Chapter 22 of the TEX. TRANSP.
CODE.

Title and Risk of Loss

Whenever HCDE or a CP member is purchasing (and not leasing) a product under this Contract, title and risk of loss
shall pass upon the later of HCDE’s or the CP member’s acceptance of the product or payment of the applicable
invoice.

General eBid RFP (revised September 2024) Page 18 of 37
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5.12

5.13

5.14

5.15

5.16

5.17

RFP #25/025SG Promotional and Commemorative Items

Warranty Conditions

All product(s) and/or service(s) provided by the Vendor under this Contract must be warranted to be free from defects
in material, workmanship, and free from such defects in design for a period of one (1) year upon the later of HCDE’s
or the CP member’s acceptance of the product and/or service or payment of the applicable invoice. Vendor warrants
that all products and/or services furnished under this Contract shall conform in all respects to the terms of this Contract,
including any drawings, specifications, and/or standards incorporated herein, including, without limitation, those
detailed in the RFP and Purchase Order. In addition, Vendor warrants that products and/or services are suitable for and
will perform in accordance with the purposes for which they are intended. Vendor shall assume all liabilities incurred
within the scope of consequential damages and incidental expenses, as set forth in the Vendor or manufacturer’s
warranty, which result from either delivery or use of product, which does not meet the specifications within this
Contract, the RFP, or Purchase Order.

Criminal History Review

Section 10.0 Attachment—Ch. 22 Contractor Certification: Contractor Employees (Required) must be submitted
with packet, if applicable.

Prior to commencing any work under the Contract, if Vendor contracts with HCDE or a CP member to provide services,
Vendor must comply with all requirements relating to criminal history information required by TEX. EDUC. CODE
Chapter 22. Vendor must also ensure subcontractors’ compliance with TEX. EDUC. CODE, Chapter 22 requirements.
Covered employees with disqualifying criminal history are prohibited from serving at HCDE and CP member
locations; Vendor and any subcontracting entity may not permit a “covered employee” to provide services at a school
if the employee has a “disqualifying criminal history” (as those terms are defined within the form). If Vendor receives
information that a covered employee has a reported disqualifying criminal history, then Vendor will immediately
remove the covered employee from the project/contract and notify HCDE (if HCDE is the purchasing entity) or the
CP member in writing within three (3) business days. If HCDE or the CP member, in its sole discretion, objects to the
assignment of a covered employee for any reason, including, but not limited to, on the basis of the covered employee’s
criminal history record information and/or insufficient qualifications, lack of experience, and the like, based on
information gathered by HCDE and/or the CP member through the procurement and/or contracting processes, Vendor
(and each subcontractor) agrees to discontinue using that covered employee to provide services on HCDE or the CP
member’s project/contract. The criminal history record information review obligation applies if Vendor contracts with
HCDE or a CP member to provide services; it does not apply to a contract for the purchase of goods or real estate.

Customer Support

Vendor shall provide timely and accurate technical advice and sales support to HCDE staff, and CP members. Vendor
shall respond to requests for customer support within one (1) business day after receipt of the request. Vendor shall
provide training to HCDE staff and/or CP members regarding products and/or services supplied by Vendor, at no
additional charge, if requested by HCDE or a CP member.

HCDE and/or CP members’ Property

In the event of loss, damage, or destruction of any property owned by or loaned by HCDE or a CP member that is
caused by Vendor or Vendor’s representative, agent, employee, or contractor, Vendor shall indemnify HCDE or the
CP member and pay to HCDE or the CP member the full value of or the full cost of repair or replacement of such
property, whichever is greater, within thirty (30) days of Vendor’s receipt of written notice of HCDE’s or the CP
member’s determination of the amount due. If Vendor fails to make timely payment, HCDE or the CP member may
obtain such money from Vendor by any means permitted by law, including, without limitation, offset or counterclaim
against any money otherwise due to Vendor by HCDE or the CP member.

Tax Exempt Status

HCDE/CP and all CP members that are Texas governmental entities or agencies are exempt from payment of Texas
State Sales Taxes under TEXAS TAX CODES§ 151.310 for the purchase of tangible personal property. Laws of other
states govern the tax status of CP members in states other than Texas. Vendor represents and warrants that it shall pay
all taxes or similar amounts resulting from this Contract, including, without limitation, any federal, state, or local
income, sales or excise taxes of Vendor or its employees. HCDE and CP members shall not be liable for any taxes
resulting from this Contract, except where otherwise required by law.

Other State Tax Requirements

5.17.1 Payment of Taxes by CP members Outside of Texas
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CP members outside of Texas will pay only the rate and/or amount of taxes identified in Vendor’s proposal
submitted in response to the RFP as appropriate to the specific CP member.

5.17.2 State and Local Transaction Privilege Taxes
The CP member is subject to all applicable state and local transaction privilege taxes. Transaction privilege
taxes apply to the sales of products and are the sole responsibility of Vendor, as the seller, to remit. Failure to
remit taxes from HCDE and/or the CP member, as the buyer, does not relieve Vendor, as the seller, from its
obligation to remit taxes.

State of Texas Franchise Tax
By submitting a proposal in response to the RFP, Vendor certifies that Vendor is not currently delinquent in Vendor’s
payment of any franchise taxes or other taxes owed to the State of Texas.

Tax Responsibilities of Vendor and Indemnification for Taxes

Vendor is responsible for complying with the tax laws of states and the federal government. Vendor and all
subcontractor(s) of Vendor shall pay all federal, state, and local taxes applicable to Vendor’s operation, any persons
employed by Vendor, and all subcontractors of Vendor. Vendor shall require all subcontractors to hold HCDE and the
CP member harmless from any responsibility for taxes, damages, and interest. If applicable, contributions required
under federal, state, and/or local laws and regulations and any other costs, including, but not limited to, transaction
privilege taxes, unemployment compensation insurance, Social Security, and Worker’s Compensation, shall be the
sole responsibility of Vendor.

IRS W-9
To receive payment under this Contract, Vendor shall have a current I.LR.S. W-9 Form on file with the CP member.

Assignment of Contract

Vendor may not assign this Contract or any of its rights, duties or obligations hereunder without the prior written
approval of HCDE. Any attempted assignment of this Contract by Vendor shall be null and void. Any Purchase Order
made as a result of this Contract may not be transferred, assigned, subcontracted, mortgaged, pledged, or otherwise
disposed of or encumbered in any way by Vendor without the prior written approval of HCDE and, if applicable, the
CP member.

Notification of Material Change

Vendor is required to notify HCDE when any material change in operations occurs, including changes in distribution
rights for awarded products, bankruptcy, material changes in financial condition, change of ownership, and the like,
within three (3) business days of such change.

Performance

Vendor agrees to use commercially reasonable best efforts to provide the product(s) and/or service(s) subject to this
Contract. Vendor shall furnish all supervision, labor, tools, equipment, permits, licenses, transportation, insurance,
material, and supplies necessary to complete any scope of work, Purchase Order under this Contract. Vendor shall use
skilled, trained personnel, who shall be supervised by Vendor.

Subcontractors

If Vendor uses subcontractors in the performance of any part of this Contract, Vendor shall be fully responsible to
HCDE and CP members for all acts and omissions of the subcontractors. Nothing in this Contract shall create for the
benefit of any such subcontractor any contractual relationship between HCDE and any such subcontractor, nor shall it
create any obligation on the part of HCDE or CP members to pay or to see to the payment of any monies due any such
subcontractor except as may otherwise be required by law. Vendor represents and warrants that it is willing, able, and
capable of obtaining, supervising, and being responsible for any subcontractors who perform and/or provide products
and services related to this Contract.

Non-Appropriation

Renewal of this Contract, if any, will be in accordance with TEX. LOCAL GOV’T. CODE § 271.903 concerning non-
appropriation of funds for multi-year contracts. Notwithstanding any other provision of this Contract or obligation
imposed on HCDE or any CP member by this Contract, HCDE and CP members shall have the right to terminate this
Contract, any Supplemental Contract, or Purchase Order without default or liability to Vendor resulting from such
termination, effective as of the expiration of each budget period of HCDE or any CP member if it is determined by
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HCDE or any CP member, at their sole discretion, that there are insufficient funds to extend this Contract, any
Supplemental Contract, any Purchase Order. The parties agree that this Contract, any Supplemental Contract, and/or
any Purchase Order are commitments of the current revenue of HCDE and CP members only.

Ordering Procedures

Purchase Orders are issued by HCDE and/or CP members to the Vendor according to this Contract and any
Supplemental Contract between HCDE and the CP member. CP members must send Purchase Orders to HCDE, unless
otherwise stipulated by HCDE. HCDE may request confirmation of receipt of the Purchase Order from Vendor.

HCDE also may elect to require e-commerce functionality, in which Purchase Orders are sent directly to Vendor and
reported by the CP member to HCDE on a specified basis. The e-commerce approach must be approved by HCDE
prior to the start date of any Term of the Contract.

5.27 Invoices; Payments

5.28

5.27.1

5.27.2

5.27.3

5.27.4

Invoice Submission

Vendor shall submit invoices, in duplicate, directly to HCDE or the CP member at the appropriate location(s)
specified by HCDE or the CP member. Each invoice shall include HCDE’s or the CP member’s Purchase
Order number and HCDE Contract Number. All invoices shall be itemized to include the type of product(s)
and/or service(s) rendered. Vendor shall submit invoices within a timely manner during HCDE’s or the CP
member’s fiscal year in which the product(s) and/or service(s) are purchased. The shipment tracking number
or pertinent information for verification of HCDE’s or the CP member’s receipt shall be made available upon
request by HCDE or the CP member.

Invoice Payment

HCDE or the CP member will make payments directly to Vendor. HCDE or the CP member placing the
Purchase Order with Vendor shall alone be liable and/or responsible for payment for product(s) and/or
service(s) ordered and must be invoiced directly by Vendor. If Vendor enters into an agreement with any CP
member pursuant to this RFP, HCDE shall not be liable for the indebtedness of any CP member.

Payment Terms

TEX. GOV’T. CODE § 2251.021 shall govern when payments are due to the Vendor. Payments are due to
Vendor by HCDE and any CP member whose governing body meets only once a month or less frequently,
within forty-five (45) days after the later of the following: (1) the date HCDE or the CP member receives the
products and services under the Contract; (2) the date the performance of the service under the Contract is
completed; or (3) the date HCDE or the CP member receives an invoice for the products or service. For CP
members whose governing bodies meet more than once a month or more often, payments are due by those CP
members within thirty (30) days after the later of the following: (1) the date the CP member receives product(s)
under the Contract; (2) the date the performance of the service under the Contract is completed; or (3) the date
the CP member receives an invoice for product(s) or service(s). Vendor agrees to pay any subcontractors the
appropriate share of the payment received from HCDE or the CP member not later than the tenth (10th) day
after the date the Vendor receives the payment from HCDE or the CP member.

The exceptions to payments made by HCDE, a CP member, and/or Vendor listed in TEX. GOV’T. CODE §
2251.002 shall apply to this Contract.

Remedies

In addition to all other rights and remedies that HCDE may have, HCDE shall have the right to setoff, against
any and all amounts due to Vendor by HCDE, whether due under this Contract or any other agreement between
HCDE (including any division of HCDE) and Vendor, any sums for which HCDE is entitled to under this
Contract, as determined by HCDE in its sole discretion, including, without limitation, sums due by Vendor to
HCDE as a result of indemnification obligations, warranty claims, and/or HCDE Administrative Fee(s).

Reporting

The Vendor shall provide HCDE/CP with a detailed monthly report showing the total dollar volume of all sales
under this Contract for the previous month in Microsoft Excel format, in the format and with the information
specified by HCDE/CP. Reports are due on the fifteenth (15) day of the month, after the close of the previous month
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and shall provide information regarding Purchase Orders during the previous month. Vendor is responsible for
collecting and compiling all sales under this Contract from all CP members and submitting one (1) consolidated
monthly report. The monthly report shall include, at a minimum, the date of each Purchase Order, Purchase Order
number, CP member name, city/town, and Purchase Order total dollar amount.

The Vendor shall provide HCDE/CP with velocity/usage reports within five (5) business days of any request by
HCDE/CP for such reports.

Reports shall be submitted in an electronic format to supplyreporting@choicepartners.org or if food related to
foodreporting@choicepartners.org.

Pricing Changes

All prices and discount percentages in Vendor’s proposal shall be firm for the Term of this Contract. Pricing may
be negotiated during the Contract renewal period. In the event Proposer’s prices will be adjusted or escalated upon
a renewal (if any) of the fixed-price contract awarded pursuant to this RFP, Proposer must indicate such in its
proposal. Indicate any list price adjustment Vendor intends on providing during the Term of this Contract and on
what it is based. For example: CPI, MSRP, Price List, Website Pricing. Vendor agrees to promptly lower the
proportionate price of any product purchased through this Contract following a reduction in the price the Vendor is
paying suppliers. All pricing submitted to HCDE/CP in Vendor’s proposal shall include the administrative fee to
be remitted to HCDE/CP by Vendor. It is Vendor’s responsibility to keep all pricing up-to-date and on file with
HCDE/CP. For all pricing changes, including at renewal and during the Term, all price changes shall be presented
to HCDE/CP for acceptance or rejection by HCDE/CP, in its sole discretion, using the same format as was accepted
in Vendor’s original proposal; all price changes for products and/or services provided under this Contract must be
approved, in writing, by HCDE/CP prior to taking effect.

The following documentation shall be provided to support a request for a price change:

5.29.1 justification for change/increase

5.29.2 terms and conditions

5.29.3 market conditions

5.29.4 manufacturers’/distributors’ impact, if any

All price decreases shall be allowed for all products and/or services.

HCDE/CP Administrative Fee

HCDE/CP will invoice Vendor for the HCDE/CP Administrative Fee of 2%. The invoice for the Administrative
Fee will be based on total sales made through this Contract. Vendor shall remit payment of the HCDE/CP Fee to
HCDE/CP no later than thirty (30) days following the end of the month. Failure to pay the HCDE/CP
Administrative Fee in a timely manner may result in Vendor breaching this Contract and may result in HCDE/CP
suspending or terminating this Contract. Vendor shall honor and pay HCDE/CP the HCDE/CP Administrative Fee
for any sales resulting from this Contract that occurred within thirty (30) days of the expiration or termination of
this Contract. All rebates, discounts, and other applicable credits granted by Vendor as a result of any Supplemental
Contracts entered into between Vendor and CP members shall accrue exclusively to CP member(s).

Records Retention

Vendor shall maintain its records and accounts in a manner that shall assure a full accounting for all product(s)
and/or service(s) provided by the Vendor to HCDE and/or CP members under this Contract. These records and
accounts shall be retained by Vendor and made available for review and copying by HCDE for a period of not less
than three (3) years from the date of completion of the service(s), receipt of product(s), the date of the receipt by
HCDE or the CP member of Vendor’s final invoice or claim for payment in connection with this Contract, or the
date HCDE or the CP member makes final payments and closes pending matters in connection with a federal grant,
whichever is later. If an audit or a compliance review has been announced, the Vendor shall retain its records and
accounts until such audit or compliance review has been completed.

When federal funds are expended by HCDE or any CP member pursuant to this Contract, Vendor certifies that it
will comply with the record retention requirements detailed in 2 CFR § 200.334. Vendor further certifies that Vendor
will retain all records as required by 2 CFR § 200.334 for a period of three years after grantees or subgrantees submit
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their final expenditure reports or quarterly or annual financial reports, as applicable, and all other pending matters are
closed if any litigation, claim, or audit is started before the expiration of the three-year-period.

Right to Review, Audit and Inspect

HCDE, CP members, any federal agency that has awarded federal funds/grant(s) to HCDE or a CP member, and
the Comptroller General of the United States, and/or any of their authorized representatives, shall, upon written
notice, have the right to audit and examine all of Vendor’s records and accounts relating to this Contract and inspect
any project performed by the Vendor relating to this Contract. Records subject to audit/review shall include, but
are not limited to, all Purchase Orders resulting from this Contract and records which may have a bearing on matters
in connection with the Vendor’s work for HCDE and/or CP members, and shall be open to inspection and subject
to audit/review and/or reproduction by HCDE, CP member, and/or their authorized representative(s) to the extent
necessary to adequately permit evaluation and verification of:

5.32.1 Vendor’s compliance with this Contract and the requirements of the RFP.

5.32.2 Compliance with procurement laws, policies, and procedures, including, without limitation,

reviewing/comparing pricing on invoices for HCDE and/or CP members.

5.32.3 Compliance with provisions for computing billings to HCDE and/or to CP members.

5.32.4 Any other matter related to this Contract.

Indemnification

VENDOR SHALL INDEMNIFY AND HOLD HARMLESS HCDE AND EACH CP MEMBER, INCLUDING
HCDE’S AND CP MEMBERS’ TRUSTEES. OFFICERS. ADMINISTRATORS., EMPLOYEES., AND AGENTS,
FROM ALL CLAIMS,. LIABILITIES, COSTS. SUITS OF LAW OR IN EQUITY. EXPENSES, REASONABLE
ATTORNEYS’ FEES, FINES. PENALTIES OR DAMAGES ARISING FROM ACTS OR OMISSIONS OF
VENDOR, VENDOR’S EMPLOYEES, AGENTS. OR SUBCONTRACTORS. IN CONNECTION WITH THIS
CONTRACT, INCLUDING WITHOUT LIMITATION, THOSE ARISING FROM CLAIMED INFRINGEMENT
OF ANY PATENTS, TRADEMARKS., COPYRIGHT OR OTHER CORRESPONDING RIGHT(S) WHICH IS
RELATED TO ANY ITEM VENDOR IS REQUIRED TO DELIVER. VENDOR’S OBLIGATIONS UNDER
THIS CLAUSE SHALL SURVIVE ACCEPTANCE AND PAYMENT BY HCDE OR THE CP MEMBER.

Governing Law and Exclusive Venue

The laws of the State of Texas, without regard to its provisions on conflicts of laws, govern this Contract. Any
dispute under this Contract involving HCDE must be brought exclusively in the state and federal courts located in
Houston, Harris County, Texas. Any dispute not involving HCDE but involving a CP member and Vendor shall be
governed by the laws of the state of the CP member, without regard to its provisions on conflicts of laws, and
exclusive jurisdiction and venue shall lie in the city, county, and state of the CP member.

Multiple Contract Awards; Non-Exclusivity

HCDE reserves the right to award multiple contracts under the RFP, including multiple contracts for each
product/service category. Product/Service categories are established at the sole discretion of HCDE. HCDE will
base a recommendation for contract award, including whether to award a single or multiple contracts, based on the
evaluation factors listed in this RFP; contracts will be awarded to proposers with a minimum score of 70 to be
considered for award.® Nothing in this Contract may be construed to imply that Vendor has the exclusive right to
provide products and/or services to HCDE and/or CP members. During the Term of this Contract, HCDE and CP
members reserve the right to use all available resources to procure other products and/or services as needed and
doing so will not violate any rights of Vendor. If a vendor has an existing HCDE contract in the same contract title,
upon award the new contract will immediately supersede the older contract.

New Products
New products that meet the specifications detailed in the RFP may be added to this Contract, with prior written
approval from HCDE. Pricing of any new products shall be equivalent to the percentage discount or proposed prices
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for other similar products. Vendor may replace or add products to the contract if: the replacing products are equal
to or superior to the original products offered or discounted in a similar degree or to a greater degree and the
products meet the requirements of the RFP. No products may be added to avoid competitive procurement
procedures. HCDE may reject any proposed additions, without cause, in its sole discretion.

No Substitution; Product Recall

Any Purchase Order issued pursuant to this Contract shall conform to the specifications and descriptions identified
in this Contract and the RFP. Vendor shall not deliver substitutes without prior written authorization from HCDE
or the CP member.

If a product recall is instituted on any good that has been furnished and delivered to HCDE or any CP member,
Vendor must immediately (i.e., within 24 hours but preferably sooner) notify the purchasing agent of HCDE and
the purchasing CP member by e-mail or in writing and must include all pertinent information relating to the recall.
If Vendor is unable to contact the purchasing agent, Vendor must contact the Director of Purchasing of HCDE and
the purchasing CP member. Vendor will be responsible for all costs associated with replacing the recalled product,
including replacement cost, shipping charges, etc. This requirement shall survive payment and acceptance of the
goods.

Penalties

If the Vendor is unable to provide the product(s) or services at the prices quoted in Vendor’s proposal or if Vendor
fails to fulfill or abide by the terms and conditions of the Contract, the RFP, or a Supplemental Contract, HCDE or
the CP member may take the following action(s), in the sole discretion of HCDE or the CP member, and Vendor
agrees to comply with the chosen action(s):

5.38.1 Insist that the Vendor honor the quoted price(s) specified in Vendor’s proposal or the Supplemental Contract,

as applicable;

5.38.2 Have the Vendor pay the difference between the Vendor’s price and the price of the next acceptable proposal,

as determined by HCDE or the CP member;

5.38.3 Have the Vendor pay the difference between Vendor’s price and the actual purchase price of the product or

service on the open market; and/or

5.38.4 Recommend to HCDE Board of Trustees that the Vendor no longer be given the opportunity to submit a

proposal to HCDE and/or that this Contract be terminated.

Promotion of Contract Marketing Plan

The marketing of Vendor’s company, product, and/or services shall be the sole responsibility of Vendor. HCDE/CP
may only supply Vendor with CP members’ contact lists that contain name, address, phone numbers, and/or email
addresses. Other items geared toward the joint-marketing of HCDE/CP and Vendor’s company, product, and/or
services shall be at HCDE/CP’s sole discretion. Encouraging CP members to circumvent this Contract by
purchasing directly from Vendor may result in suspension or termination of this Contract. For so long as this
Contract is valid and enforceable between the parties, Vendor agrees to display the CP seal in its marketing
collateral materials, such as Vendor’s website and related marketing materials. Vendor shall submit all promotional
materials to HCDE/CP and obtain written approval before Vendor finalizes or publishes promotional material
bearing the HCDE/CP or HCDE/CP name or seal. Vendor may not release any press release or other publication
regarding this Contract or HCDE/CP unless and until HCDE/CP first approves the press release or publication in
writing.

Website Support

Vendor agrees to cooperate with HCDE/CP in publicizing contract particulars on the CP website. Vendor also
agrees to work with HCDE/CP in updating and maintaining current information on Vendor activities related to the
Contract on the CP website. Vendor agrees to provide an electronic version of its logo for use on the CP website
upon Contract award and provide other information as reasonably requested by HCDE/CP to help ensure that the
CP website is current and consistently updated.
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Safety

Vendor, its subcontractor(s), and their respective employees shall comply fully with all applicable federal, state,
and local safety and health laws, ordinances, rules, and regulations in the performance of services under this
Contract, including, without limitation, those promulgated by HCDE, CP members, and by the Occupational Safety
and Health Administration (“OSHA™). In case of conflict, the most stringent safety requirements shall govern.
Vendor shall comply with all other safety guidelines and standards as required by HCDE or CP members. Vendor
shall indemnify and hold HCDE and/or the CP member harmless from and against all claims, demands, suits,
actions, judgments, fines, penalties, and liability of every kind arising from the breach of Vendor’s obligations
under this provision.

Workforce

Vendor shall employ only orderly and competent workers, skilled in the performance of the services, if any, which
shall be performed under this Contract. Vendor, its employees, subcontractors, and subcontractor’s employees may
not use or possess any firearms, alcoholic or other intoxicating beverages, illegal drugs or controlled substances
while on the job or on HCDE and CP members’ property, nor may such workers be intoxicated or under the
influence of alcohol or drugs on HCDE and CP members’ property.

Supplemental Contracts

A CP member and Vendor may enter into a separate, Supplemental Contract. Any Supplemental Contract developed
as a result of this Contract and/or the RFP is exclusively between the CP member and Vendor and shall have no
effect or impact on HCDE, any other CP member, or this Contract. Any Supplemental Contract between Vendor
and a CP member is exclusively between that specific CP member and Vendor and will be subject to immediate
cancellation by the CP member (without penalty to the CP member) if, in the opinion of the CP member, the quality,
service, and specification requirements, and/or the terms and conditions are not maintained as stated in the
Supplemental Contract. Vendor shall promptly notify HCDE of any Supplemental Contract executed between
Vendor and a CP member.

Insurance

Vendor is required to provide HCDE/CP and/or the CP member with copies of certificates of insurance, naming
HCDE/CP and/or the CP member as additional insured’s for Texas Workers Compensation and General Liability
Insurance, within 14 business days of contract award and prior to the commencement of any work under this
Contract. Certificates of Insurance, name and address of Vendor, the limits of liability, the effective dates of each
policy, and policy number shall be delivered to HCDE/CP and/or the CP member prior to commencement of any
work under this Contract. The insurance company insuring Vendor shall be licensed in the State of Texas or the
state in which the CP member is located, and shall be acceptable to HCDE/CP and/or the CP member. Vendor shall
give HCDE/CP or the CP member a minimum of ten (10) days’ notice prior to any modifications or cancellation
of said policies of insurance. Vendor shall require all subcontractors performing any work under or relating to this
Contract to maintain coverage as specified below. Vendor shall, at all times during the Term of this Contract, maintain
insurance coverage with not less than the type and requirements shown below. If the CP member has higher insurance
requirements than those listed below, such may be added to the Purchase Order. Such insurance is to be provided at
the sole cost of the Vendor. These requirements do not establish limits of Vendor’s liability.

All policies of insurance shall waive all rights of subrogation against HCDE, CP members, and HCDE/CP and CP
members’ officers, employees and agents.

Upon request, certified copies of original insurance policies shall be furnished to HCDE/CP and/or to CP members.

HCDE and the CP member, as requested, shall be named as an “additional insured” on insurance policies except
worker’s compensation.

HCDE and the CP member reserve the right to require additional insurance should HCDE or the CP member deem
additional insurance necessary, in their sole discretion.

5.44.1 Workers Compensation

Workers Compensation (with waiver of subrogation to HCDE and the CP member) Employer’s Liability,
including all states, U.S. Longshoremen, Harbor Workers and other endorsements.
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5.44.2 Statutory and Bodily Injury by Accident

Statutory and Bodily Injury by Accident $100,000 each employee. Bodily Injury by Disease: $500,000, policy
limit $100,000 each employee.

5.44.3 Commercial General Liability

Commercial General Liability Occurrence Form including, but not limited to, Premises and Operations,
Products Liability Broad Form Property Damage, Contractual Liability, Personal and Advertising Injury
Liability and where the exposure exists, coverage for watercraft, blasting collapse, and explosions, blowout,
cratering and underground damage. $300,000 each occurrence Limit Bodily Injury and Property Damage
combined. $300,000 Products-Completed Operations Aggregate Limit $500,000 per Job Aggregate. $300,000
Personal and Advertising Injury Limit.

5.44.4 Automobile Liability Coverage

$300,000 Combined Liability Limits Bodily Injury and Property Damage Combined.

Participation in HCDE/CP

Vendor acknowledges and agrees that continued participation in the HCDE/CP cooperative purchasing program is
subject to HCDE/CP’s sole discretion and that Vendor may be removed from the HCDE/CP program at any time,
with or without cause, in HCDE/CP’s sole discretion. All work resulting from this Contract must cease immediately
after completion of the final accepted Purchase Order. Nothing in this Contract or in any other communication
between HCDE/CP and Vendor may be construed as a guarantee that HCDE/CP or CP members will submit any
Purchase Order to Vendor at any time.

5.45.1 HCDE Participation Requirements

At a minimum, to continue participation in the HCDE/CP cooperative purchasing program, Vendor must:

a. Submit detailed monthly reports of all sales activity, including all sales and contracts where HCDE is
the lead agency (such report is required even if there is no sales activity for a given month);
Timely remit Administrative Fee(s) to HCDE/CP;

c. Market Choice Partners, including inclusion of CP seal on Vendor’s website, development and
execution of marketing plan, and participation in at least #3 of marketing events (such as trade shows
and conferences) annually;

. Maintain a minimum annual sales activity of $15,000;
e. Completion of all required forms (such as Form 1295, EDGAR Certifications, etc.); and
f. Maintain required insurance and submit updated certificate(s) to CP annually

No Agency or Endorsements

It is the intention of the parties to this Contract that Vendor is independent of HCDE and CP members, is an
independent contractor, and is not an employee, agent, joint venturer, or partner of HCDE or any CP member.
Nothing in this Contract shall be interpreted or construed as creating or establishing the relationship of employer
and employee, agent, joint venturer or partner, between HCDE and Vendor, any CP member and Vendor, HCDE
and any of Vendor’s agents, or any CP member and any of Vendor’s agents. Vendor has no power or authority to
assume or create any obligation or responsibility on behalf of HCDE or any CP member, and HCDE and HCE
members have no power or authority to assume or create any obligation or responsibility on behalf of Vendor. This
Contract shall not be construed to create or imply any partnership, agency, or joint venture, nor shall it be construed
or deemed an endorsement of a specific company or product. Vendor agrees that HCDE and CP members have no
responsibility for any conduct of any of Vendor’s employees, agents, representatives, contractors, or subcontractors.

Equal Opportunity

It is the policy of HCDE not to discriminate on the basis of race, color, national origin, gender, limited English
proficiency or handicapping conditions in its programs. Vendor agrees not to discriminate against any employee or
applicant for employment to be employed in the performance of this Contract, with respect to hire, tenure, terms,
conditions and privileges of employment, or a matter directly or indirectly related to employment, because of age
(except where based on a bona fide occupational qualification), sex (except where based on a bona fide occupational
qualification) or race, color, religion, national origin, or ancestry. Vendor further agrees that every subcontract
entered into for the performance of this Contract shall contain a provision requiring non-discrimination in
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employment herein specified binding upon each subcontractor. Breach of this covenant may be regarded as a
material breach of the Contract.

Force Majeure

Neither HCDE, any CP member, or Vendor shall be deemed to have breached any provision of this Contract as a
result of any delay, failure in performance, or interruption of service resulting directly or indirectly from acts of
God, network failures, acts of civil or military authorities, civil disturbances, wars, energy crises, fires,
transportation contingencies, interruptions in third-party telecommunications or Internet equipment or service, other
catastrophes, or any other occurrences which are reasonably beyond HCDE, any CP member, or Vendor’s control.

HCDE, CP members, and Vendor are required to use due caution and preventive measures to protect against the
effects of force majeure, and the burden of proving that a force majeure event has occurred shall rest on the party
seeking relief under this provision. The party seeking relief due to force majeure is required to promptly notify the
other parties in writing, citing the details of the force majeure event and relief sought, and shall resume performance
immediately after the obstacles to performance caused by a force majeure event have been removed, provided the
Contract has not been terminated. Delay or failure of performance, by either party to this Contract, caused solely
by a force majeure event, shall be excused for the period of delay caused solely by the force majeure event. HCDE,
CP members, and Vendor shall not have any claim for damages against any other party resulting from delays caused
solely by force majeure. Notwithstanding any other provision of this Contract, in the event the Vendor’s
performance of its obligations under this Contract is delayed or stopped by a force majeure event, HCDE shall have
the option to terminate this Contract. This section shall not be interpreted as to limit or otherwise modify any of
HCDE’s or CP members’ contractual, legal, or equitable rights.

Severability

In the event any one or more of the provisions contained in this Contract shall for any reason be held to be invalid,
illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other
provisions, and the Contract shall be construed as if such invalid, illegal, or unenforceable provision had never been
contained in it.

Waiver

No failure on the part of either party at any time to require the performance by the other party of any term hereof
shall be taken or held to be a waiver of such term or in any way affect such party’s right to enforce such term, and
no waiver on the part of either party of any term hereof shall be taken or held to be a waiver of any other term
hereof or the breach thereof. No waiver, alteration, or modification of any of the provisions of this Contract shall
be binding unless in writing and signed by duly authorized representatives of the parties hereto.

Entire Agreement

The Contract, Vendor’s completed HCDE/CP Attachment/Vendor Packet (including all certifications therein), the
RFP, the portion(s) of Vendor’s proposal submitted in response to the RFP that are accepted by HCDE, the attached
and incorporated attachments, addendum, and/or exhibits, if any, and the Supplemental Contract, if any, contain
the entire agreement of the parties relative to the purpose(s) of the Contract and supersede any other representations,
agreements, arrangements, negotiations, or understandings, oral or written, between the parties to this Contract. In
the event of a conflict between or among the documents that form this Contract, the following order of precedence
shall apply: (1) Vendor’s completed HCDE/CP Attachment/Vendor Packet; (2) this Contract); (3) the RFP; (4) the
attached and incorporated addendum or exhibits, if any; and (5) the portion(s) of Vendor’s proposal submitted in
response to the RFP that are accepted by HCDE. This Contract supersedes any conflicting terms and conditions on
any Purchase Order, invoices, checks, order acknowledgements, forms, purchase orders, or similar commercial
documents relating hereto and which may be issued by Vendor after the Effective Date of this Contract.

In addition to this Contract, a Supplemental Contract between Vendor and the CP member may be established to
further detail the terms and conditions of the CP member’s specific project/purchase. In the event of a conflict
between this Contract and the Supplemental Contract, as to HCDE, this Contract shall prevail. In the event of a
conflict between this Contract and the Supplemental Contract, as to the CP member, the Supplemental Contract
shall prevail unless the Supplemental Contract states otherwise.
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Interpretation
Vendor agrees that the normal rules of construction that requires that any ambiguities in this Contract are to be
construed against the drafter shall not be employed in the interpretation of this Contract.

Notice

Any notice provided under the terms of this Contract by the parties to any other shall be in writing and shall be
given by hand-delivery or by certified or registered mail, return receipt requested. Notice shall be sufficient if made
or addressed to the party at the address listed in the signature line of this Contract. Notice shall be deemed effective
upon receipt. Each party may change the address at which notice may be sent to that party by giving notice of such
change to the other party by certified mail, return receipt requested.

Captions
The captions herein are for convenience and identification purposes only, are not an integral part hereof, and are
not to be considered in the interpretation of any part hereof.

Authorized Distributors/Order Fulfillers

“Authorized Distributors/Order Fulfillers” means an agent, affiliate, subcontractor, vendor, reseller, manufacturer,
publisher, distributor, order fulfiller, franchisee, or other person or entity designated or directed by Vendor to
provide products or services in performance of, related to, or in support of the Contract and/or a Supplemental
Contract issued pursuant to the Contract. HCDE agrees to permit Vendor to utilize Authorized Distributors/Order
Fulfillers designated by Vendor to provide service, sales and support to HCDE and CP members under the Contract.

5.55.1 Vendor Responsibility

Vendor may designate Authorized Distributors/Order Fulfillers to act as the distributors for products and
services available under the Contract. Vendor shall provide HCDE with the following Authorized
Distributor/Order Fulfiller information: Authorized Distributor/Order Fulfiller’s name, business address, and
contact person email address and phone number. Vendor may add or delete Authorized Distributors/Order
Fulfillers throughout the term of the Contract upon written authorization by HCDE/CP.

5.55.2 HCDE/CP Determination

HCDE reserves the right to require Vendor to rescind any Authorized Distributor/Order Fulfiller’s participation
relating to the Contract or to request that Vendor name additional Authorized Distributors/Order Fulfillers
should HCDE determine either is in the best interest of HCDE and/or CP members.

5.55.3 Compliance

Vendor shall ensure that its Authorized Distributors/Order Fulfillers legally agree to comply with the terms
and conditions of the Contract, including, without limitation, the pricing, purchase order, invoice and payment,
CP Administrative Fee, and warranty provisions therein. When an Authorized Distributor/Order Fulfiller acts
as the distributor for products and services available under the Contract, the Authorized Distributor/Order
Fulfiller shall be liable and responsible for the fulfillment of the obligations under the Contract and any
Supplemental Contract entered into between the Authorized Distributor/Order Fulfiller and purchasing CP
member as well as all other obligations imposed on “Vendor” under the Contract.

USDA/TDA Special Terms and Conditions

The following terms and conditions apply to all procurements and purchases involving federal School Nutrition
Program funds. In the event of a conflict or inconsistency between the following terms and conditions and any
provision of the Agreement, the procurement solicitation issued by HCDE, or the portion of Vendor’s proposal
submitted in response to HCDE’s procurement solicitation that is satisfactory to HCDE, the following terms and
conditions shall control.

5.56.1 Market Basket Analysis

HCDE/CP reserves the right, in its sole discretion, to use a “Market Basket Analysis” method, as that term is
defined by applicable USDA/TDA regulations and guidance. The Market Basket Analysis sample is
established to represent 75% of the total estimated value of the Contract. The most recent velocity/sales
report(s) from HCDE/CP’s current supplier(s) was used to project the balance of the year and adjusted for any
estimated change in menu and participation for the following year. As a result, this list of [100] goods to be
purchased under this procurement solicitation and any resulting Contract includes the top [60] goods purchased
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by dollar volume representing the 75% threshold. Prices for the remaining [40] goods listed in this procurement
solicitation should also be included, though they will not be a part of the Market Basket Analysis. The Market
Basket Analysis shall not be used for service or equipment contracts/procurement solicitations or for Fee-For-
Service Processing contracts.

Material Change

If a material change (as the term is defined by TDA rules and regulations) to a contract entered into between
HCDE and Vendor occurs, then the contract will not be renewed upon the conclusion of its term. Upon the
expiration of the term, HCDE may issue a new RFP for the goods or services procured under the previously-
existing contract. Material change for purposes of this Section 5.56.2 means a modification that substantially
exceeds the terms of the original contract between HCDE and Vendor.

Supplemental Contracts
Should Supplemental Contracts result in a material change to the Contract, HCDE will proceed under Section
5.56.2 of this RFP.

New Products

During the Term of a Contract awarded under this RFP, additional purchases not included in the original RFP
list and resulting awarded contract may become necessary and benefit CP members. Vendor and HCDE agree
that the aggregate value of added purchases during each year of the Contract (if renewed) shall not exceed 10%
of the estimated total value of the Contract. The total value of the Contract must be agreed upon, and the dollar
value listed in the Contract and each renewal term of the Contract (if any). For purposes of this section, the
total value of the Contract includes all contracts awarded as a result of the procurement solicitation to all
vendors. For the initial Term of a Contract awarded under this RFP, Vendor and HCDE agree that the total
value of the Contract shall be $200 million. Additions of new products may be included in the awarded
Contract list during the renewal of the Contract through an amendment to the Contract, and the total Contract
value adjusted accordingly. For each renewal term of the Contract, the total actual value of the Contract in the
preceding year and the additional new product(s) made during that Term will be the basis for determining the
maximum dollar amount (not to exceed 10%) of the additional new product(s) that will be allowed during the
next Contract renewal term.

Bonds
Vendor shall provide all bonds, including bid guarantee, performance bond, and payment bond, as applicable
under U.S. Department of Agriculture and/or Texas Department of Agriculture rules.

Use by Other Governmental Entities/CP members

In the event that HCDE allows other governmental entities to utilize any existing contract between HCDE and
Vendor entered into pursuant to this procurement solicitation, Vendor agrees and understands that such other
governmental entities may include “school food authorities,” as that term is defined by USDA/TDA. Should
such utilization by other governmental entities/CP members result in a material change to the Agreement for
purposes of USDA/TDA purchases, HCDE will proceed under the foregoing section entitled “Material
Changes.”

No Guarantee of Quantities
Quantities for purchases paid for with School Nutrition Program funds are subject to change for various
reasons, which include, but are not limited to the following: USDA commodity allocation(s), variations in
student population, production item substitution(s), changes in consumer taste or expectations, pricing, and
nutrition regulatory changes.

Buy American Act

The Buy American Act, set forth in 7 C.F.R. Part 210.21(d), requires that participants in the National School
Lunch Program and School Breakfast Program use the federal nonprofit food service funds, to the maximum
extent practical, to buy domestic commodities or products for Program meals. 7 CFR Part 210.21(d) defines a
“domestic commodity or product” as one that is either produced in the U.S. or is processed in the U.S.
substantially using agricultural commodities that are produced in the U.S. “Substantially” means that over 51
percent of the final processed product consists of agricultural commodities that were grown domestically.
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Because many CP members participate in the National School Lunch Program and School Breakfast Program,
CP requires Vendor to certify whether its products are “domestic commodities or products”, as defined by 7
C.F.R. Part 210.21(d). Accordingly, Vendor agrees to provide certification and any necessary documentation
requested by CP member that the food product was processed in the U.S. and the percentage of U.S. content,
by weight or volume, in the food component of processed food products supplied to CP members. A “domestic
commodity or product” is defined as one that is either produced in the U.S. or is processed in the U.S.
substantially using agricultural commodities that are produced in the U.S. as provided in 7 C.F.R. 210.21(d).
“Substantially” means that over 51 percent of the final processed product consists of agricultural commodities
that were grown domestically. When USDA Foods items are manufactured into processed end products, 51%
of resulting food products must be of United States origin.

Vendor certifies that Vendor shall provide food products that meet the Buy American provision. Vendor
further certifies that, in compliance with the Buy American provision, its products are “domestic
commodities or products” as defined by 7 C.F.R. § 210.21(d). Vendor further certifies that the food
products it supplies are processed in the U.S. and Vendor shall certify the percentage of U.S. content, by
weight or volume, in the food component of processed food products supplied to the District.

If Vendor is repetitively unable to provide domestic food products, CP member may require Vendor to provide
evidence that Vendor is capable of fulfilling the terms and conditions of the Contract and specifically, the Buy
American provision. If CP member determines that Vendor is not capable of fulfilling the terms and conditions
of the Contract and/or specifically, the Buy American provision, CP member may terminate its Contract with
Vendor. Vendor shall provide documentation that demonstrates that food products meet the Buy American
provision.

Vendor must notify the District if a delivery contains non-domestic products, so the District may approve
delivery as an exception to the Buy American provision. Vendor certifies that it will adhere to the notification
requirements for the Buy American provision.

Exceptions to the Buy American provision should be used as a last resort; however, an alternative or exception
may be approved by the CP member, upon request, by occurrence (i.e., delivery). Blanket exception approvals
are not allowed. The District must determine that the use of a non-domestic food product is appropriate, using
the USDA-prescribed questions in making the decision. See “Requirements for an Exception,” ARM Section
17b Buy American, at p. 19 (August 12, 2020). Vendor agrees to provide information to the District that will
assist the District in this determination. The decision to purchase or accept delivery of a non-US product must
be made by the District. Vendor agrees to comply with all requirements imposed by applicable law,
USDA/TDA guidance, and the District concerning Buy American provision exceptions.

Vendor further agrees to provide CP members with documentation verifying that a domestic product is not
available and the cost range is reasonable within a reasonable time upon request by CP members.

In the event Vendor or Vendor’s supplier(s) are unable or unwilling to certify compliance with the Buy
American Provision, or the applicability of an exception to the Buy American provision, CP members may
decide not to purchase from Vendor and/or HCDE may terminate the Contract if Vendor is incapable of
fulfilling the terms and conditions of the Contract, including the Buy American requirements.

Additionally, CP members may require country of origin on all products and invoices submitted for payment
by Vendor, and Vendor agrees to comply with any such requirement.

Records Retention

When school nutrition program funds are expended by HCDE or any CP member pursuant to this Contract,
Vendor certifies that it will comply with the record retention requirements promulgated by USDA/TDA.
Vendor further certifies that Vendor will retain all records as required by USDA/TDA for a period of five (5)
years after the end of the fiscal year to which the documentation/records pertain. Vendor further certifies that
these records must be accessible to appropriate CP member and federal or state reviewers. See TDA ARMS
Manual, 17.107.
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CHOICE"

PARTNERS
The Right Resources. Right Now.

Harris County Department of Education
6300 Irvington Blvd., Houston, Texas 77022-5618

RFP #25/025SG

Request for Proposals
For
Promotional and Commemorative Items

Submittal Deadline and Proposal Opening Deadline:
Tuesday, April 22, 2025 at 2 p.m., Central Time
Proposals received after the date and time stated above will not be considered.
Questions regarding this RFP must be submitted via HCDE eBid System online no later

than five (5) business days prior to the submittal deadline date. All questions and answers
will be posted online to HCDE eBid at http://hcdeebid.ionwave.net
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1.0 NOTICE OF INTENT

Contracts awarded pursuant to this RFP shall comply with the Education Department General Administrative Regulations
(EDGAR), 2 C.F.R. §§ 200.318-326. It is the intent of Harris County Department of Education (HCDE) and Choice Partners
(CP), a division of HCDE, (collectively, “HCDE”), to award one or more contract(s) as a result of this RFP for use by HCDE
and/or CP members. Product(s) and/or services considered for award shall equal or exceed a minimum quality level of industry
standard(s) as defined within this RFP, including Section 6.0 Scope of Proposal, and shall comply with all applicable federal,
state and local technical, environmental, and performance standards and specifications.

Further, it is the intent of HCDE to allow CP members to use contract(s) between HCDE and Vendor entered into pursuant to
this RFP. Accordingly, pursuant to HCDE’s membership agreements with CP members (as permitted under the Interlocal
Cooperation Act, Chapter 791 of the Texas Government Code, Chapter 271, Subchapter F of the Texas Local Government Code,
and similar statutes in other states), CP members are authorized to enter into separate and independent contracts with Vendor
that employ the same negotiated terms and conditions contained in an existing contract(s) between HCDE and Vendor. Further,
it is the intent of HCDE to comply with the most restrictive federal (EDGAR) or state (FASRG) rule or regulation, and HCDE
intends to conduct an independent estimate and cost or price analysis in connection with every procurement action using federal
funds.

1.1 The initial base term of the prospective contract is a period of one calendar year, and HCDE may elect to extend
any contract awarded pursuant to this RFP for up to four additional one-year renewal terms. At HCDE’s option,
there may be an additional 90-day transitional period added to the end of the initial term or any renewal term.
Contract prices, terms and conditions are to remain in force during the transitional period. Should the Contract
with Vendor terminate during the initial or any renewal term for any reason, HCDE reserves the right to have
the same transitional period, prices, terms and conditions as if the Contract terminated at the expiration of that
term.

1.2 In this RFP and in the Contract, the following terms shall mean as follows:

1.2.1  “HCDE” means the Harris County Department of Education and includes HCDE’s cooperative purchasing
division, Choice Partners, when such term is used. HCDE is a county school district and political subdivision
established under the laws of the State of Texas, and its main administrative office is located at 6300 Irvington
Blvd., Houston, Texas 77022.

1.2.2  “CP” means Choice Partners cooperative, a national cooperative purchasing program and division of HCDE.

1.2.3  “CP member(s)” means the non-profit entities, public and private schools (including independent school
districts and charter schools), education service centers, colleges, universities, municipalities, counties,
political subdivisions, and other governmental entities and agencies throughout the United States that have
followed local governing authority allowing them to utilize contracts procured and administered by HCDE,
pursuant to the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code, Chapter 271,
Subchapter F of the Texas Local Government Code, and similar statutes in other states.

1.2.4  “Vendor(s)” means the proposer(s) responding to this RFP and vendor(s) to whom a contract has been awarded
as a result of this RFP by HCDE. A responsible vendor is a vendor who has adequate financial resources (or
the ability to obtain such resources), can comply with the delivery requirements, and is a qualified and
established firm regularly engaged in the type of business that provides the product(s) /service(s) listed herein.

1.2.5 “Contract” means the contract terms and conditions in Section 5.0 Contract Terms and Conditions, as
further defined in the Entire Agreement provision of Section 5.0. A contract is exclusively between HCDE
and Vendor. Under no circumstances shall Vendor submit for approval or otherwise utilize the Contract via
the Statewide Procurement Division’s Texas Multiple Award Schedule (TXMAS) Program and/or Texas
SmartBuy without prior written permission from CP. All existing contracts shall be made available to CP
members to review and copy. Further, all records, reports, and other documents related to HCDE’s competitive
procurement of existing contracts shall also be made available to CP members to review and copy.
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“Supplemental Contract” means a separate, supplemental contract entered into between a CP member and
the Vendor, which utilizes the negotiated terms and conditions contained in the existing competitively-procured
contract(s) between HCDE and Vendor (for example, Vendor’s Master Service Agreement (MSA), End-User
License Agreement (EULA), etc. are Supplemental Contracts between the CP member and the Vendor, and
HCDE is not a party to those Supplemental Contracts). Supplemental Contracts may further define the level
of service and/or product requirements over and above the minimum defined in the Contract and the RFP,
including, without limitation, invoice requirements, ordering requirements, on-campus service, specialized
delivery, discounted pricing, etc. Supplemental Contracts may be a Purchase Order issued by a CP member.
Supplemental Contracts are exclusively between a CP member and Vendor. Vendor shall immediately notify
HCDE of all Supplemental Contracts entered into with a CP member.

“Best Value” means the method by which a contract, if any, is awarded, in accordance with applicable laws,
rules, and regulations. Best Value includes multiple parameters, including experience, references, quality of
the Vendor’s product(s)/service(s), and price, as detailed in Section 4.0 Evaluation and Award.

“HCDE/CP Administrative Fee” or “HCDE/CP Fee” means the fee paid by Vendors to HCDE/CP for the
limited purpose of funding the total administrative costs of the HCDE/CP program. HCDE/CP will invoice
the Vendor for the HCDE/CP Administrative Fee of 2 percent.! See Section 5.30. The HCDE/CP Fee must not
be charged to CP members. All rebates, discounts, and other applicable credits from the Vendor resulting from
Supplemental Contract(s) shall accrue exclusively to CP members.

“Purchase Order” or “PO” means the agreed-upon purchase order between HCDE’s or the CP member and
the Vendor. Special terms and conditions agreed to by the Vendor and HCDE or the CP member may be added
as addendums to the PO, including such items as requirements concerning certificates of insurance, bonding,
and small or disadvantaged business goals.

“Premium Hours” means those hours not included in Regular Hours or federal holidays. Premium Hours
must be approved by HCDE or the CP member for each Purchase Order.

“Regular Hours” means the hours between 7 a.m. and 6 p.m. Monday thru Friday, excluding the following
holidays: Presidents’ Day, Easter, Memorial Day, Independence Day, Labor Day, Thanksgiving Day,
Christmas Day, and New Year’s Day.

1.3 Timetable
HCDE/CP anticipates following the timetable listed below for this job. The table below is only an estimate and

may vary.
TIMETABLE
Item Activity Date
1 RFP Advertised - 1% run Friday, March 28, 2025
2 RFP Advertised - 2™ run Monday, March 31, 2025
Thursday, April 3, 2025
3 Pre-Proposal Meeting @ 10:00AM CT,
(Virtual per Section 3.2.1)

' The HCDE/CP Administrative Fee is expressly separate from and is not a part of the pricing paid by CP members; the HCDE/CP
Administrative Fee is paid exclusively by the awarded Vendors and must not be passed on or charged to CP members by the
Vendor. All pricing from any contract awarded pursuant to this RFP is fixed pricing. No pricing structure that charges the cost
of the product or service plus a percentage of cost is allowed.
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. . . Tuesday, April 15, 2025
4 Questions Due — via HCDE eBid @ 5:00PM CT
Tuesday, April 22, 2025
5 Proposals Due / Public Bid Opening @ 2:00PM CT
(Virtual per Section 3.2.2)
6 Award Date Wednesday, June 18, 2025
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2.0 INTRODUCTION TO CHOICE PARTNERS COOPERATIVE

2.1  Description of CP members

2.1.1 Contract Availability
Contract(s), if any, awarded as a result of this RFP will be available for use by HCDE. Additionally,
contract(s) awarded as a result of this RFP will also be available for use by CP members. HCDE, a local
governmental entity, currently has more than 2,400 members and keeps growing every day. Many CP
members constitute “school food authorities,” as that term is defined by USDA/TDA.

Contract(s), if any, awarded as a result of this RFP will be available to CP members to review and copy on
an “as needed” basis from a list of contracts that have been competitively procured and awarded to Vendors
based on the selection criteria set forth in Section 4.0 Evaluation and Award. All related records, reports,
and documents related to the competitive procurement of any contract(s) awarded as a result of this RFP will
also be available to CP members to review and copy on an “as needed” basis.

2.1.2 Cooperative Procurement

By allowing eligible entities to piggyback onto existing contract(s) between HCDE and Vendors, those
entities can accomplish the legally required competition for contracts of commonly purchased products and
services, thereby saving the individual entity the cost of going through the procurement process. Vendors
benefit as well by having a multi-year contract and by saving the time and expense of going through the
procurement process for each individual participating governmental entity. The specific scope of work for
each Supplemental Contract/Purchase Order shall be determined in advance and in writing between the CP
member and the Vendor.

2.1.3 Interlocal Cooperation Act

Pursuant to TEX. GOV’T. CODE Chapter 791, the Interlocal Cooperation Act, and similar statutes of other
states, as well as directives issued by the Texas Department of Agriculture and the United States Department
of Agriculture, HCDE and CP members participate in an Interlocal Contract to provide governmental
functions and services, including procurement services, which permits CP members to make purchases using
contracts procured by HCDE?. A local government that purchases products and services under the
Interlocal Cooperation Act satisfies the requirement of the local government to seek competitive bids
for the purchase of the products and services. TEX. GOV’T. CODE § 791.025(c). An interlocal contract
between a governmental entity and a purchasing cooperative may not be used to purchase engineering or
architectural services. TEX. GOV’T. CODE § 791.011(h).

2 See, e.g., TEX. EDUC. CODE § 44.031(a)(4) (“all school district contracts for the purchase of goods and services, except
contracts for the purchase of produce or vehicle fuel, valued at $50,000 or more in the aggregate for each 12-month period shall
be made by the method...that provides the best value for the district[, including] an interlocal contract”); TEX. EDUC. CODE §
51.9335(a)(4) (each institution of higher education, as that term is defined by Tex. Educ. Code § 61.003, including each public
junior college to the extent possible, “may acquire goods or services by the method that provides the best value to the institution,
including... a group purchasing program.”); TEX. EDUC. CODE § 73.115(a)(4) (University of Texas at Houston “may acquire
goods or services by the method that provides the best value to the institution, including... a group purchasing program.”); TEX.
EDUC. CODE § 74.008(a)(4) (University of Texas Medical Branch at Galveston “may acquire goods or services by the method
that provides the best value to the medical branch, including...a group purchasing program.”); TEX. LOCAL GOV’T. CODE
Chapter 271 (Purchasing and Contracting Authority of Municipalities, Counties, and Certain Other Local Governments); TEX.
LOCAL GOV’T. CODE Chapter 262 (Purchasing and Contracting Authority of Counties); 2 C.F.R. § 200.318(e) General
Procurement Standards (“To foster greater economy and efficiency, and in accordance with efforts to promote cost-effective use
of shared services across the Federal Government, the non-federal entity is encouraged to enter into state and local
intergovernmental agreements or inter-entity agreements where appropriate for procurement or use of common or shared goods
and services. Competition requirements will be applied to documented procurement actions using strategic sourcing, shared
services, and other similar procurement arrangements”); United States Department of Agriculture Memorandum SFSP02-2017.
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Contracts Involving Federal Funds

Because at the time of procurement, HCDE is unable to determine which of its procurements/contracts will be
used by CP members using federal funds, HCDE intends to competitively procure each and every contract
awarded by HCDE under Section 44.031 of the Texas Education Code and intends to comply with the federal
Uniform Guidance, 2 CFR Part 200 (also known as “EDGAR?”) for every procurement action. To comply with
the Uniform Guidance, HCDE will make an independent estimate of the value of goods or services in the
current market before receiving bids or proposals. After HCDE receives bids and proposals but before awarding
a contract, HCDE will also conduct a price or cost analysis and document its findings. For contracts at or
above the simplified acquisition threshold (currently set at $250,000), CP members must verify that HCDE
fulfilled its requirement to conduct a cost or price analysis in order to benefit from the ability to purchase goods
and services from CP directly without the need for additional procurement activities or documentation. HCDE
will provide its Independent Estimate Determination Form and Determination of Cost or Price Reasonableness
Form to a CP member upon request, but HCDE recommends that when circumstances necessitate separate
evaluation of lump-sum pricing (i.e., when a CP member is purchasing at or above the simplified acquisition
threshold), CP members also conduct an independent evaluation of cost or price reasonableness tailored to the
CP member’s specific purchases so that the CP member can independently determine the reasonableness of
the cost/price of the particular purchase. Stated differently, if the CP member’s verification of CP’s compliance
with EDGAR reveals that the lump-sum price includes goods or services for which CP could not have

performed a cost or price analysis, the CP member should conduct an independent cost or price analysis.

HCDE maintains and uses documented procedures for procurement transactions under a Federal award or
subaward, including for the acquisition of property or services. HCDE’s documented procurement procedures
are consistent with State, local and tribal laws and regulations, and federal standards in 2 CFR §§ 200.317
through 200.327 of subpart D—Post Federal Award Requirements.

2.2 Financing of HCDE/CP

2.2.1

2.2.2

2.2.3

224

2.2.5

Member Fees
HCDE/CP does not charge membership fees to CP members.

HCDE/CP Fees

The total cost of the HCDE/CP program is funded through the HCDE/CP Administrative Fee paid to HCDE/CP
by Vendors. The HCDE/CP Fee is based on a percentage of vendor sales, less special insurance and required
bonding, if applicable.

HCDE/CP Assistance

HCDE/CP will provide limited oversight in assisting both CP members and Vendors in marketing to CP
members, training (education), and provide, at a minimum, an annual review of each Vendor. This service will
be paid for out of the HCDE/CP Fee. HCDE/CP will not market or sell directly for Vendors.

CP Member Credits
All rebates, discounts, and other applicable credits that are granted by Vendors as a result of Supplemental
Contracts shall accrue exclusively to CP member(s).

Pricing Disclosure
Vendor expressly agrees that HCDE/CP may disclose Vendor’s proposal, including, but not limited to,
pricing information, to other governmental entities/CP members.

General eBid RFP (revised September 2024) Page 7 of 37



Docusign Envelope ID: 9F2045AB-06C9-4D63-8BE2-124F50677195

RFP #25/025SG Promotional and Commemorative Items

2.3 HCDE/CP Procedures

2.3.1 Compliance with Applicable Procurement Rules and Regulations
Contracts are awarded through fair and open competition in compliance with applicable procurement rules and
regulations. All prices charged to CP members are firm, fixed prices and under no circumstances are cost-
plus-percentage-of-cost pricing structures allowable under this Contract when federal funds are being
expended.

2.3.2  Proposal Request Process

2.3.2.1 The CP member sends a proposal request to the Vendor.

2.3.2.2 The Vendor prepares and sends to the CP member its proposal. The CP member conducts an
evaluation of cost or price reasonableness, if the CP member is using $250,000 or more of federal
funds and an independent cost/price evaluation is necessary.

2.3.2.3 The Vendor and the CP member agree on a Purchase Order. Purchase Orders/Supplemental
Contracts are reported and sent by individual CP members to the Vendor and to HCDE/CP, where
they are logged and filed.

2.3.24 The Vendor delivers product(s)/service(s) directly to the CP member and then invoices the CP
member.

2.3.2.5 The Vendor receives payment directly from CP member.

2.3.2.6 The Vendor reports the sales through the contract to HCDE/CP.
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3.0. INSTRUCTIONS TO VENDORS

3.1 Proposal Response Format
To qualify for evaluation, a proposal must have been submitted on time and must materially satisfy all mandatory
requirements identified in this RFP. Vendors must follow the format instructions detailed below in preparing and
submitting their proposals.

3.1.1

3.1.2

3.1.3

3.14

Required Format

Vendors shall submit proposals online in the HCDE/CP eBid system at the following address:
hcdeebid.ionwave.net. The Vendor is responsible for ensuring that HCDE/CP has the appropriate company
name, authorized representatives, and contact information on file for the purpose of receiving notices, changes,
addenda or other critical information.

Required Documents

The following items must be completed, executed, and dated by the authorized bidder. Scan and upload
electronically signed documents (ex DocuSign) in the Response Attachments section in the HCDE eBid System
or if using a wet signature document, it must be scanned and uploaded in the Response Attachments section of
your proposal in the HCDE eBid System and the originals MUST be mailed or hand delivered within 5 business
days of the bid closing to: Choice Partners, 6005 Westview Drive, Houston, TX 77055 with the RFP number
and title clearly marked on the outside of the envelope.

Failure to include/upload these items may result in non-award.

a. Completed eBid Attributes section

b. Completed 10.0 Attachment Packet

c¢. Completed Texas Ethics Commission Form 1295

d. Previous Client History (References from government entities of orders completed within the past 5
years and non-government orders completed within the past 10 years)

e. Organization Chart

f. Financial Capability (ex. financial statement, balance sheet, etc.) for the last 3 years; stamped
CONFIDENTIAL.

g. QA/QC Program

h. Environmental Policy & Green Initiative

i.  Pricing; Electronic Catalog/Price Lists

j- Insurance Coverage Certification

k. Vendor’s logo in JPEG format

1.  Marketing Plan

m. Link to Vendor’s website

n. Any applicable certificates (i.e., HUB, SWBE, licenses)

o. Exceptions to the contract MUST be redlined in the Terms and Conditions Section 5.0 and uploaded in

the Response Attachments section of eBid submissions.

Proposal Response Location
Proposals shall be received no later than the submittal date and time deadline in the HCDE/CP eBid System.

Submission of Proposals

HCDE/CP will only accept bids and proposals submitted online. Faxed or electronically transmitted proposals
will not be accepted. Deviations from any terms, conditions and/or specifications shall be conspicuously noted
in writing by the Vendor and shall be included with the proposal. Withdrawal of proposals will not be allowed
for a period of 180 days following the opening. Withdrawal of proposals prior to the submission deadline is
permitted. Copyrighted proposals are unacceptable and may be disqualified.
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HCDE / CP Reservations
HCDE/CP reserves the right to:

a. Cancel this solicitation in whole or in part, at the sole discretion of HCDE/CP.

b. Accept, reject, or negotiate modifications in any terms of the Vendor’s proposal or any parts thereof.

¢. Conduct oral interviews/discussions or presentations necessary to select the best value Vendor and/or to
obtain competitive pricing.

d. Reject and/or disqualify any or all proposals received, to award contracts for individual products or
services as may appear advantageous, and to negotiate separately in any manner necessary to serve the
best interest of HCDE/CP and/or CP members.

e. Waive any formalities, technicalities, or other defects if deemed in the best interest of HCDE/CP and/or
CP members.

f. Request clarification and/or correction of Vendor(s) for the purpose of eliminating minor errors, clerical
errors, and/or non-substantive irregularities.

g. Be the sole judge of quality and equality.

h. Award one or more contracts, in part or in whole, to a single or to multiple Vendors, in HCDE/CP sole
discretion.

i. Make all decisions regarding this RFP, including, without limitation, the right to decide whether a
proposal substantially complies with the requirements of this RFP.

Financial Responsibility

HCDE/CP assumes no financial responsibility for any costs incurred by Vendors in developing and submitting
a proposal or any amendments or addenda, participating in pre-proposal meetings, participating in any
negotiation sessions or discussions, or any other costs incurred by Vendors pursuant to this RFP.

Compliance with Specifications and Contract

Vendors are requested to submit a proposal offering their total line of available products and services that are
commonly purchased by governmental entities, school districts, and other public, not-for-profit agencies and
organizations. Proposals shall be deemed responsive if they comply with all material and administrative
aspects of this RFP. Vendors are required to respond to all requests identified in this RFP and indicate their
acceptance or objection to the terms of the RFP and the Contract terms in section 5.0 - Terms and Conditions.
Any exceptions to the terms and conditions in the RFP or the Contract must be clearly indicated in the Vendor’s
submitted proposal. Deviations or exceptions stipulated in a Vendor’s response may result in disqualification.
Any language to the effect that the Vendor does not consider this RFP to be part of a contractual obligation
may result in the Vendor’s proposal being disqualified. Each Vendor, by making its proposal, represents that
the Vendor has read and understands the RFP and the Contract.

Public Meetings

3.21

3.2.2

Pre-Proposal Meeting (non-mandatory)
HCDE/CP has set up a virtual pre-proposal meeting for responding vendors to call, ask questions and listen
while we explain the e-Bid submission process.

3.2.1.1 Invite link, Meeting ID and Passcode will be published in HCDE eBid system to all invited
vendors.

Public Bid Opening Meeting (non-mandatory)
HCDE/CP has set up a virtual bid opening meeting to announce the submitted responders.

3.2.2.1 Invite link, Meeting ID and Passcode will be published in HCDE eBid system to all invited
vendors.
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4.0 EVALUATION AND AWARD

4.1

4.2

4.3

4.4

4.5

4.6

Award of Contract

In accordance with applicable laws, rules, and regulations for public procurement, award(s) will be made to the
responsible Vendor(s) whose proposal(s) is/are determined after evaluation by HCDE/CP to be the best value to
HCDE/CP and to CP members. To qualify for evaluation, a proposal must have been submitted on time and must
materially satisfy all mandatory requirements identified in this document. HCDE shall comply with the Texas Public
Information Act in the event HCDE receives an open records request for information relating to proposals submitted
in response to this RFP.

Competitive Range
It may be necessary for HCDE/CP to establish a competitive range of acceptable proposals as part of the evaluation
process. Proposals not in the competitive range are unacceptable and will not receive further award consideration.

Conflict of Interest - EDGAR

In accordance with federal EDGAR requirements, 2 CFR § 200.318(c)(1), no employee, officer, agent, or board
member with a real or apparent conflict of interest may participate in the selection, award, or administration of a
contract supported by a federal award. A conflict of interest includes when the employee, officer, agent, board member,
or any member of their immediate family, their partner, or an organization that employs or is about to employ any of
the parties indicated herein, has a financial or other interest in or a tangible personal benefit from a firm considered for
a contract.

An officer, employee, agent, or board member of HCDE may neither solicit nor accept gratuities, favors, or anything
of monetary value from contractors. However, through HCDE’s written procedures, HCDE has set a de minimis
amount of less than $50 per year for items that are unsolicited and of minimal value and promotional items.

Violations of this standard by an employee will be reported to the Superintendent’s Office and addressed through
HCDE’s personnel policies. Violations of this standard by an officer or the Superintendent shall be addressed to
the Board President and addressed through HCDE Board policies.

Deviations and Exceptions to Requirements

Deviations or exceptions stipulated in a Vendor’s response may result in disqualification. Any language to the effect
that the Vendor does not consider this RFP to be part of a contractual obligation may result in the Vendor’s proposal
being disqualified. ANY EXCEPTIONS MUST BE NOTED DIRECTLY BELOW EACH OF THE
RESPECTIVE TERMS AND CONDITIONS AND REDLINED IN “RED.” THE EXCEPTIONS SHOULD BE
UPLOADED INTO THE RESPONSE ATTACHMENTS SECTION OF THE EBID SUBMISSION.

Clarification and/or Discussions

HCDE/CP may request clarification from Vendor(s) for the purpose of eliminating minor errors, clerical errors, and/or
non-substantive irregularities. Clarification does not give a Vendor the opportunity to revise, change, or modify its
proposal in any way except to the extent of correction of the error. Discussion between HCDE/CP and Vendor can also
take place after the initial receipt of proposals. HCDE/CP reserves the right to conduct discussions with all, some, or
none of the Vendor submitting proposals. HCDE/CP will not assist the Vendor in the revision or modification of its
proposal, nor will HCDE/CP assist the Vendor in bringing its proposal to the same level of other proposals received
by HCDE/CP. Negotiations or discussions, if any, will not consist of a back-and-forth exchange resulting in contract,
but rather will seek clarification or obtain equivalent elements.

Questions related to the RFP can be submitted online at http://hcdeebid.ionwave.net no later than five (5) business
days prior to the submittal deadline date. All submitted questions and answers will be listed online. Questions will
not be answered verbally or by phone.

No Guarantee of Quantities

HCDE/CP makes no guarantee or commitment of any kind concerning quantities that will actually be purchased under
this RFP and the resulting contract, if any. HCDE/CP makes no guarantee or commitment of any kind regarding usage
of any contracts resulting from this RFP. Vendors, however, are expected to carry sufficient inventories to service the
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needs of HCDE and CP members and shall furnish all required goods and/or services to HCDE and CP members at
the stated price, when and if required. Because all commodities will be provided on an “as needed” basis, HCDE
makes no representation either orally or in writing to the amount of commodities, services, or related items HCDE or
CP members will use during the Term of the Contract.

Minority and Women’s Business Enterprise (MWBE), Historically Underutilized Business (HUB), Small
Business Enterprise (SBE), Veteran-Owned, and Labor Surplus Firms Participation

HCDE/CP encourages the use of HUB, MWBE, and SBE both as prime and subcontractors. However, these entities
must meet the same minimum standards and requirements as the prime contractor. It will be the responsibility of the
prime contractor to pre-qualify any subcontractors offered as HUB, MWBE and SBE participants. Some CP members
have specific goals for subcontracting requirements and will require that a plan be attached to meet their goals. The
Vendor shall also indicate on their submitted proposals whether or not they are a HUB, MWBE, or SBE vendor and
with whom they are certified, e.g., State, City, Federal, and attach a copy of the certificate(s) under “Response
Attachments” section of the eBid system.

When federal funds are expended by HCDE or a CP member, Vendor is required ensure when possible, that small,

minority, women’s business enterprises, veteran-owned businesses, and labor surplus area firms for any subcontracting

opportunities are considered as set forth in 2 CFR 200.321 and below. Such consideration means:

(1) These business types are included in solicitation lists;

(2) These businesses types are solicitated whenever deemed eligible potential sources;

(3) Dividing procurement transactions into separate procurements to permit maximum participation by these business
types;

(4) Establishing delivery schedules (for example, the percentage of an order to be delivered by a given date of each
month) that encourage participation by these business types; and

(5) Utilizing organizations such as the Small Business Administration and the Minority Business Development
Agency of the Department of Commerce.

Formation of Contract (Execution of Offer)

A response to this RFP is an offer to contract with HCDE based upon the terms, conditions, scope of work, and
specifications contained in this RFP. An RFP does not become a contract unless and until it is accepted by HCDE after
approval by the HCDE Board of Trustees. A contract is formed when either HCDE’s Superintendent or Assistant
Superintendent for Business Support Services signs the Signature Form. The Vendor must submit a signed Signature
Form, thus eliminating the need for the formal signing of a separate contract.

Multiple Awards

HCDE reserves the right to award contracts to multiple vendors. The decision to award multiple contracts, award only
one contract, or to make no awards rests solely with HCDE. HCDE may make multiple awards; this fact should be
taken into consideration by each Vendor.

Non-Exclusive Contract

Any contract resulting from this RFP is non-exclusive and shall be awarded with the understanding and Contract that
it is for the sole convenience of HCDE and CP members. HCDE and CP members are free to have multiple contracts
for the awarded products and/or services and may initiate other procurement solicitations or procurement activity with
other suppliers at any time, at HCDE’s or CP members’ sole discretion.

Disqualification

A Vendor may be disqualified before or after the proposals are opened upon evidence of collusion with the intent to
defraud or evidence of intent to perform other illegal activities for the purpose of obtaining an unfair competitive
advantage. A Vendor may also be disqualified before or after the proposals are opened in the event Vendor is out of
compliance with an existing contract with HCDE.

Environmental Initiatives
HCDE is committed to reducing waste and promoting energy conservation. Toward that end, Vendors responding to
this solicitation are encouraged to provide their company’s environmental policy and green initiative.
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Interpretation

This solicitation represents the basis for any award and supersedes all prior offers, negotiations, exceptions and
understandings (whether orally or in writing). Submitted proposals should be self-explanatory and should not require
any clarification or additional information.

Funding

HCDE and CP members receive a variety of federal, state, and/or grant funding. Performance by HCDE and CP
members under any contract or Supplemental Contract entered into pursuant to this RFP may be dependent upon the
appropriation and allotment of state/federal/grant funds (a “Prime Contract”) and allocation of funds by HCDE/CP
members. If HCDE or a CP member is not appropriated or allocated the necessary federal/state/grant funds or its
funding under a Prime Contract is eliminated or decreased, or HCDE or a CP member fails to allocate the necessary
funds, then HCDE or a CP member will issue written notice to Vendor and HCDE or the CP member may terminate
the Contract or Supplemental Contract without further duty or obligation to Vendor. Vendor acknowledges that
appropriation, allotment, and allocation of funds may be beyond the control of HCDE and/or CP members. Vendor
shall strictly comply with all applicable Prime Contract requirements and all applicable flow-down, referenced, and
incorporated provisions therein and shall cooperate with HCDE and the CP member in fulfillment of HCDE’s or the
CP member’s obligations under the Prime Contract.

No Return of Proposals
Once submitted, HCDE will not return proposals to Vendor.

Non-Collusion Statement

Vendors are required to certify a Non-Collusion Statement. (See Section 10.0 Attachments) Vendors are required to
state the party submitting a proposal or bid, that such proposal or bid is genuine and not collusive or sham; that Vendor
has not colluded, conspired, connived or agreed, directly or indirectly, with an entity or person, to put in a sham
proposal or bid or to refrain from proposing , and has not in any manner, directly or indirectly, sought by Contract or
collusion, or communication or conference, with any person, to fix the proposed price or of any other vendor, or to fix
any overhead, profit or cost element of said proposed price, or of that of any other vendor, or to secure any advantage
against HCDE or any person interested in the proposed contract, and that all statements in said proposal are true.

Preferences

HCDE may apply applicable preferences for Texas resident Vendors in the event of a tie bid. Preferences must be
explicitly claimed by Vendor and may not be applicable in all procurements and/or contracts, including those involving
federal funds unless specifically authorized by federal regulations. See TEXAS GOV’T. CODE § 2252.001-.004; 2
C.F.R. § 200.319.

Responsible Vendor

HCDE may only award contracts to Responsible Vendor(s) who possess the ability to perform successfully under the
terms and conditions of a proposed procurement contract. A Responsible Vendor is a vendor who has adequate
financial resources (or the ability to obtain such resources), can comply with the delivery requirements, and is a
qualified and established firm regularly engaged in the type of business that provides the items listed herein. When
determining if a vendor is responsible, HCDE will consider the proposer’s integrity, compliance with public policy,
record of past performance, and financial and technical resources.

Responsive Proposal
Proposals shall be deemed responsive if they comply with all material and administrative aspects of this RFP.

Similar Products or Materials

Whenever product(s) and/or material(s) are referred by HCDE in this solicitation by describing a proprietary product
or by using the name of a manufacturer or brand name, the term “or equal” if not inserted shall be implied, as applicable.
The specified product(s) and/or material(s) shall be understood as indicating type, function, minimum standard of
design, efficiency and quality desired and shall not be construed as to exclude other manufactured products or
comparable quality, design and efficiency, as applicable.

Appeal/Protest Process
Any Vendor who submitted a proposal may appeal HCDE’s award, if the appeal is based on deviations from laws,
rules, regulations, or HCDE Board policies. HCDE Board Policy GF (Local) applies to any Vendor wishing to appeal
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a proposal and/or award of a contract. In accordance with Policy GF (Local), a Vendor shall submit a complaint/appeal
form by hand-delivery, fax, or U.S. mail, to HCDE’s Director of Choice Partners. Complaints/appeals must be received
by the close of business on or before the 15th HCDE business day after award of the contract. In the event Vendor is
unsure about the award of the contract, it is the Vendor’s responsibility to contact Choice Partners on the next business
day after the award is announced and verify details concerning the award.
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4.22 Evaluation of Proposals
HCDE/CP represents that it has considered each of the criteria in Texas Education Code § 44.031(b), thereby fulfilling Section
44.031(b)’s requirement that it “shall consider” the criteria listed in 44.031(b); in accordance with Module 5 of the TEA FASRG
and applicable federal laws, HCDE/CP has determined which criteria should be considered most important and has assigned
weights/points to each criterion based on its importance. A committee of HCDE/CP employees and/or CP members will review
and evaluate proposals and make a recommendation to the HCDE Board of Trustees. HCDE/CP will base a recommendation for
contract award on the following factors with a minimum score of 70 to be considered for award?:

Evaluation Criteria Point Value

Price: Overall Cost of Program
A. Price list 40
B. Catalog Discount%

Reputation of Vendor and Vendor’s goods and/or services:
A. References from governmental entities
B. Work History

C. Accreditations, endorsements 20
D. CP past experience and/or knowledge of vendor
performance
Quality of Vendor’s goods/services and extent to which the goods/services meet HCDE and CP members’
needs:
A. Management Team (i.e., Staff List, Resumes, Org. Chart, etc.) 95
B. Quality certifications
C. Quality Assurance/Quality Control plan and Quote process
D. Insurance
Impact on ability to comply with laws and rules relating to HUBs 0

For a contract for goods and services, other than goods and services related to telecommunications and information
services, building construction and maintenance, or instructional materials, whether Vendor or Vendor’s ultimate 04
parent company or majority owner: (A) has its principal place of business in this state; or (B) employs at least 500
persons in this state

Financial Capability:
A. Financials statements — stamp “CONFIDENTIAL”
B. Annual Sales
C. Years in business

Vendor’s past relationship with CP/HCDE and/or CP Member(s):
A. Previously worked with HCDE or CP member(s) 5
B. Previous CP contract performance and/or CP member references or reported activity

Marketing Plan:
The way the vendor will market its good/service to CP members if awarded a contract through:

A. Marketing resources 5
B. Samples
Total Points 100

3 HCDE/CP has the option to adjust (increase or decrease) the minimum score to be considered for award in the best interest of HCDE/CP
and its members.

4 HCDE/CP may apply an optional geographic preference in the procurement of unprocessed locally grown or locally raised agricultural
products for use in a Child Nutrition Program. See 7 C.F.R. §§ 210 (National School Lunch Program), 215 (Special Milk Program for Children),
220 (School Breakfast Program), 225 (Summer Food Service Program), 226 (Child and Adult Care Food Program).
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5.0 CONTRACT TERMS AND CONDITIONS

These Contract Terms and Conditions are part of the final contract in each product and/or service contract awarded as a result of
this RFP and are part of the terms and conditions of each Purchase Order or proposal forms issued in connection with this RFP.
Vendors are responsible for identifying any exceptions to these terms and conditions. ANY EXCEPTIONS MUST BE NOTED
DIRECTLY BELOW EACH OF THE RESPECTIVE TERMS AND CONDITIONS, REDLINED IN “RED” AND
UPLOADED INTO THE RESPONSE ATTACHEMENTS SECTION OF THE EBID SUBMISSION. Proposals that are
qualified with conditional clauses, items not called for, or other irregularities may be considered non-responsive by HCDE and
eliminated from further consideration.

CONTRACT BETWEEN
HARRIS COUNTY DEPARTMENT OF EDUCATION AND
(“VENDOR”)
FOR
PROMOTIONAL AND COMMEMORATIVE ITEMS

This Contract is entered into between Harris County Department of Education, including its cooperative purchasing division
Choice Partners (collectively “HCDE” or “HCDE/CP”) and Vendor, having submitted a proposal in response to this RFP issued
by HCDE and whose proposal has been accepted and awarded by HCDE. In consideration of the mutual covenants and conditions
contained in this Contract and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, HCDE and Vendor, intending to be legally bound, and subject to the terms, conditions, and provisions of this
Contract, agree as follows:

5.1 Definitions
The terms used in this Contract shall have the meanings assigned to them in Section 1.0 Notice of Intent of the RFP.

5.2 Use of Contract by CP members
Vendor agrees and understands that this RFP and Contract may be used to accomplish work for HCDE, a local
governmental entity and/or a purchasing CP member as provided by Section 1.0 — Notice of Intent.

5.3 Contract Terms; Amendment

The terms and conditions of this Contract shall govern all procurements conducted hereunder. No pre-published terms
on Vendor’s Purchase Order, acknowledgments, invoices, or other forms shall have any force or effect unless expressly
agreed to by the CP member and Vendor. No amendment of this Contract shall be permitted unless and until first
approved in writing by HCDE/CP and, if necessary, the CP member(s), and no such amendment shall have any effect
unless and until a written amendment to this Contract is executed by the HCDE Superintendent or his designee after
any necessary approvals have been obtained from the HCDE Board of Trustees. In the event that a Vendor has an
existing HCDE/CP contract in the same contract title, upon award the new contract will immediately supersede the
older contract.

5.4  Term of Contract; Renewal of Contract
The initial term of this Contract is for a period of one (1) year, with HCDE having the option to renew the Contract for
four (4) additional one-year terms, at HCDE’s sole discretion, unless otherwise specified in Section 6.0 Scope of
Proposal. Consequently, the total term of the Contract may be for a period of five (5) years. The phrase “Term” in this
Contract shall mean the then-current Term of the Contract, whether an initial term or a renewal term.

5.4.1 Automatic Renewal of Supplemental Contract(s) Prohibited

Any Supplemental Contract between Vendor and a purchasing CP Member shall not incorporate an automatic
renewal clause that exceeds month-to-month terms. Vendor’s renewal terms in a Supplemental Contract shall
only be valid and enforceable if such renewal term requires the Vendor to receive written confirmation from
the purchasing CP member via purchase order, executed agreement addendum or other written instruction.
This Section 5.4.1 is not negotiable at either the purchasing CP member’s or Vendor’s discretion or authority.
Any Supplemental Contract between Vendor and a CP member that conflicts with this automatic renewal
prohibition shall be void and unenforceable. This term ensures that a CP member does not inadvertently or
unknowingly renew a Supplemental Contract with Vendor.
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Termination of Contract; Survival

This Contract shall remain in effect until (1) the Contract expires by its terms or (2) the Contract is terminated by
mutual consent of HCDE and Vendor. All Supplemental Contracts, purchase orders, and/or orders for goods or
services issued by HCDE and/or CP members and accepted by Vendor shall survive the expiration or termination of
this Contract. During the term of any Supplemental Contract entered into between Vendor and a CP member, all terms
of this Contract shall continue to apply to the Supplemental Contract.

In the event of a breach or default of the Contract and/or the RFP by Vendor, HCDE/CP reserves the right to enforce
the performance of the Contract in any manner prescribed by law or deemed to be in the best interest of HCDE/CP
and/or CP members. HCDE/CP further reserves the right to terminate the Contract immediately in the event Vendor
fails to: (1) meet schedules, deadlines, and/or delivery dates within the time specified in the RFP, this Contract, and/or
a Purchase Order; (2) make any payments owed; or (3) otherwise perform in accordance with this Contract and/or the
RFP. HCDE/CP also reserves the right to terminate the Contract immediately, with written notice to Vendor, if
HCDE/CP believes, in its sole discretion that it is in the best interest of HCDE/CP and/or CP members to do so.

In the event that a material change to the terms of the Contract occurs, then the Contract shall be allowed to expire and
shall not be renewed upon the conclusion of the Contract’s term. The phrase “material change” in this paragraph shall
mean a modification that substantially exceeds the terms of the original contract between HCDE/CP and Vendor. Upon
the expiration of the Contract’s term, HCDE/CP may issue a new RFP for the goods or services procured under the
previous contract.

If federal funds are used by HCDE under this Contract, HCDE shall provide written notice of termination to Vendor if
HCDE terminates this Contract for any reason stated herein.

Vendor agrees that HCDE/CP shall not be liable for damages in the event that HCDE/CP declares Vendor to be in
default or breach of this Contract and/or the RFP. Vendor further agrees that upon termination of the Contract for any
reason, Vendor shall, in good faith and with reasonable cooperation, aid in the transition to any new arrangement and/or
Vendor.

Prevailing Wage Rates — Construction/Public Works projects only

Vendor and all subcontractors of Vendor shall comply with all laws regarding prevailing wage rates, including, but not
limited to, TEX. GOV’T. CODE Chapter 2258, applicable to the construction of a public work, and any related federal
requirements, including the DAVIS-BACON ACT. In the event TEX. GOV’T. CODE Chapter 2258 applies to a
product or service provided by Vendor to HCDE or a CP member, Vendor and any subcontractor(s) shall comply with
the prevailing wage rates set by HCDE or the CP member.

Change Orders

Pursuant to TEX. EDUC. CODE § 44.0411(a), for HCDE and CP members that are Texas school districts), if a change
in plans or specifications is necessary after the performance of a Purchase Order has begun or if it is necessary to
decrease or increase the quantity of work to be performed or of materials, equipment, or supplies to be furnished,
HCDE or the CP member may approve change orders making the changes. The total Purchase Order price may not be
increased because of the changes unless additional money for increased costs is approved for that purpose from
available money or is provided for by the authorization of the issuance of time warrants. HCDE or the CP member
may grant general authority to an administrative official to approve the change orders. A Purchase Order with an
original contract price of $1 million or more may not be increased under TEX. EDUC. CODE § 44.0411(a) by more
than 25 percent. If a change order for a Purchase Order with an original contract price of less than $1 million increases
the contract amount to $1 million or more, the total of the subsequent change orders may not increase the revised
contract amount by more than 25 percent of the original contract price.

Compliance with Laws

Vendor shall comply with all applicable federal, state, and local laws, statutes, ordinances, standards, orders, rules, and
regulations, including, as applicable, workers’ compensation laws; minimum and maximum salary and wage statutes
and regulations; prompt payment and licensing laws and regulations; anti-discrimination statutes and regulations (Title
VI of the Education Amendments of 1972; Section 504 of the Rehabilitation Act of 1973; the Age Discrimination Act
of 1975; Title 7 C.F.R. Parts 15, 15a, and 15b; the Americans with Disabilities Act; and FNS Instruction 113-1, Civil
Rights Compliance and Enforcement—Nutrition Programs and Activities); the Davis-Bacon Act (40 U.S.C. § 276a/
29 CFR Part 5); the Copeland “Anti-Kickback” Act (18 U.S.C. § 874 / 29 CFR Part 5); the Equal Opportunity
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Employment requirements (Executive Orders 11246 and 11375 /41 CFR Chapter 60); the McNamara-O’Hara Service
Contract Act (41 U.S.C. 351); Section 306 of the Clean Air Act (42 U.S.C. § 1857h); Section 508 of the Clean Water
Act (33 U.S.C. § 1368); Executive Order 11738, Environmental Protection Agency regulations (40 CFR Part 15); the
Contract Work Hours and Safety Act (40 U.S.C. § 3701-3708; 29 C.F.R. Part 5; the Solid Waste Disposal Act (Section
6002 as amended by the Resource Conservation and Recovery Act for procuring solid waste management services in
a manner that maximizes energy and resource recovery when contract amount is in excess of $10,000); the Education
Department General Administrative Regulations (“EDGAR”)/Uniform Guidance (2 C.F.R. Part 200); mandatory
standards and policies contained in the state energy conservation plan issued in compliance with the Energy Policy and
Conservation Act (Pub. L. 94-163, 89 Stat. 871); and all applicable requirements and regulations, including those
related to reporting, patent rights, copyrights, data rights, and those mandated by federal agencies making awards of
federal funds to HCDE/CP and/or CP members, including, without limitation, the U.S. Department of Agriculture
and/or Texas Department of Agriculture. Vendor understands that Vendor is ineligible to receive a contract award with
HCDE/CP if Vendor or its principal(s) is listed on the government wide exclusions in the System for Award
Management (Debarment and Suspension Orders Executive Orders 12549 and 12689) or is 30 days or more delinquent
in paying child support (Tex. Fam. Code § 231.006). For the entire duration of this Contract, Vendor and all
subcontractors shall maintain all required licenses, certifications, permits, and any other documentation necessary to
perform this Contract. All permits will be acquired by Vendor and invoiced to the CP member (or HCDE if HCDE is
the purchasing entity) at cost as part of the Purchase Order, unless the permits are provided by the CP member or
HCDE. For the entire duration of this Contract, Vendor and all subcontractors shall also comply with all requirements
pertaining to local, state, or federal health and safety certifications, licensing, or regulations. Vendor must comply
with all state and local building code requirements unless otherwise specifically provided in the HCDE’s Purchase
Order, and Vendor must pay all fees and charges for connections to outside services and for use of property outside
the project site. When required or requested by HCDE or a CP member, Vendor shall furnish HCDE and/or the CP
member with satisfactory proof of Vendor’s compliance with this provision.

The states of individual CP members may have regulations and laws that govern payment retention and progress
payments for public projects. Vendor is responsible for being acquainted with and complying with each state’s
requirements.

Confidentiality

Vendor and HCDE agree to secure the confidentiality of all information and records in accordance with applicable
federal and state laws, rules, and regulations. Vendor and HCDE understand that the Family Educational Rights and
Privacy Act (FERPA), 20 U.S.C. § 1232g, governs the privacy and security of educational records and information
and agree to abide by FERPA rules and regulations, as applicable. Vendor also acknowledges that HCDE and
numerous CP members are subject to the Texas Public Information Act, and Vendor waives any claim against and
releases from liability HCDE and CP members, their respective officers, employees, agents, and attorneys with respect
to disclosure of information provided under or in this Contract or otherwise created, assembled, maintained, or held by
Vendor, HCDE, or a CP member and determined by HCDE or the CP member, the Attorney General of Texas, or a
court of law to be subject to disclosure under the Texas Public Information Act.

Performance and Payment Bonds — Construction/Public Works projects only

Vendor agrees to provide performance bonds and/or payment bonds as required by law, based on the amount or
estimated amount of any Purchase Order for a public work contract, which is defined as a contract for constructing,
altering, or repairing a public building or carrying out or completing any public work. TEX. GOV’T. CODE §
2253.001(4). Pursuant to TEX. GOV’T. CODE § 2253.021, a performance bond is required if a Purchase Order is in
excess of $100,000 for CP members that are governmental entities subject to Chapter 2253; a payment bond is required
if a Purchase Order is in excess of $25,000 for CP members that are governmental entities subject to Chapter 2253 and
are not municipalities or a joint board created under Subchapter D, Chapter 22 of the Tex. Transp. Code, and a payment
bond is required if a Purchase Order is in excess of $50,000 for CP members that are governmental entities subject to
Chapter 2253 and are municipalities or a joint board created under Subchapter D, Chapter 22 of the TEX. TRANSP.
CODE.

Title and Risk of Loss

Whenever HCDE or a CP member is purchasing (and not leasing) a product under this Contract, title and risk of loss
shall pass upon the later of HCDE’s or the CP member’s acceptance of the product or payment of the applicable
invoice.
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Warranty Conditions

All product(s) and/or service(s) provided by the Vendor under this Contract must be warranted to be free from defects
in material, workmanship, and free from such defects in design for a period of one (1) year upon the later of HCDE’s
or the CP member’s acceptance of the product and/or service or payment of the applicable invoice. Vendor warrants
that all products and/or services furnished under this Contract shall conform in all respects to the terms of this Contract,
including any drawings, specifications, and/or standards incorporated herein, including, without limitation, those
detailed in the RFP and Purchase Order. In addition, Vendor warrants that products and/or services are suitable for and
will perform in accordance with the purposes for which they are intended. Vendor shall assume all liabilities incurred
within the scope of consequential damages and incidental expenses, as set forth in the Vendor or manufacturer’s
warranty, which result from either delivery or use of product, which does not meet the specifications within this
Contract, the RFP, or Purchase Order.

Criminal History Review

Section 10.0 Attachment—Ch. 22 Contractor Certification: Contractor Employees (Required) must be submitted
with packet, if applicable.

Prior to commencing any work under the Contract, if Vendor contracts with HCDE or a CP member to provide services,
Vendor must comply with all requirements relating to criminal history information required by TEX. EDUC. CODE
Chapter 22. Vendor must also ensure subcontractors’ compliance with TEX. EDUC. CODE, Chapter 22 requirements.
Covered employees with disqualifying criminal history are prohibited from serving at HCDE and CP member
locations; Vendor and any subcontracting entity may not permit a “covered employee” to provide services at a school
if the employee has a “disqualifying criminal history” (as those terms are defined within the form). If Vendor receives
information that a covered employee has a reported disqualifying criminal history, then Vendor will immediately
remove the covered employee from the project/contract and notify HCDE (if HCDE is the purchasing entity) or the
CP member in writing within three (3) business days. If HCDE or the CP member, in its sole discretion, objects to the
assignment of a covered employee for any reason, including, but not limited to, on the basis of the covered employee’s
criminal history record information and/or insufficient qualifications, lack of experience, and the like, based on
information gathered by HCDE and/or the CP member through the procurement and/or contracting processes, Vendor
(and each subcontractor) agrees to discontinue using that covered employee to provide services on HCDE or the CP
member’s project/contract. The criminal history record information review obligation applies if Vendor contracts with
HCDE or a CP member to provide services; it does not apply to a contract for the purchase of goods or real estate.

Customer Support

Vendor shall provide timely and accurate technical advice and sales support to HCDE staff, and CP members. Vendor
shall respond to requests for customer support within one (1) business day after receipt of the request. Vendor shall
provide training to HCDE staff and/or CP members regarding products and/or services supplied by Vendor, at no
additional charge, if requested by HCDE or a CP member.

HCDE and/or CP members’ Property

In the event of loss, damage, or destruction of any property owned by or loaned by HCDE or a CP member that is
caused by Vendor or Vendor’s representative, agent, employee, or contractor, Vendor shall indemnify HCDE or the
CP member and pay to HCDE or the CP member the full value of or the full cost of repair or replacement of such
property, whichever is greater, within thirty (30) days of Vendor’s receipt of written notice of HCDE’s or the CP
member’s determination of the amount due. If Vendor fails to make timely payment, HCDE or the CP member may
obtain such money from Vendor by any means permitted by law, including, without limitation, offset or counterclaim
against any money otherwise due to Vendor by HCDE or the CP member.

Tax Exempt Status

HCDE/CP and all CP members that are Texas governmental entities or agencies are exempt from payment of Texas
State Sales Taxes under TEXAS TAX CODES§ 151.310 for the purchase of tangible personal property. Laws of other
states govern the tax status of CP members in states other than Texas. Vendor represents and warrants that it shall pay
all taxes or similar amounts resulting from this Contract, including, without limitation, any federal, state, or local
income, sales or excise taxes of Vendor or its employees. HCDE and CP members shall not be liable for any taxes
resulting from this Contract, except where otherwise required by law.

Other State Tax Requirements

5.17.1 Payment of Taxes by CP members Outside of Texas
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CP members outside of Texas will pay only the rate and/or amount of taxes identified in Vendor’s proposal
submitted in response to the RFP as appropriate to the specific CP member.

5.17.2 State and Local Transaction Privilege Taxes
The CP member is subject to all applicable state and local transaction privilege taxes. Transaction privilege
taxes apply to the sales of products and are the sole responsibility of Vendor, as the seller, to remit. Failure to
remit taxes from HCDE and/or the CP member, as the buyer, does not relieve Vendor, as the seller, from its
obligation to remit taxes.

State of Texas Franchise Tax
By submitting a proposal in response to the RFP, Vendor certifies that Vendor is not currently delinquent in Vendor’s
payment of any franchise taxes or other taxes owed to the State of Texas.

Tax Responsibilities of Vendor and Indemnification for Taxes

Vendor is responsible for complying with the tax laws of states and the federal government. Vendor and all
subcontractor(s) of Vendor shall pay all federal, state, and local taxes applicable to Vendor’s operation, any persons
employed by Vendor, and all subcontractors of Vendor. Vendor shall require all subcontractors to hold HCDE and the
CP member harmless from any responsibility for taxes, damages, and interest. If applicable, contributions required
under federal, state, and/or local laws and regulations and any other costs, including, but not limited to, transaction
privilege taxes, unemployment compensation insurance, Social Security, and Worker’s Compensation, shall be the
sole responsibility of Vendor.

IRS W-9
To receive payment under this Contract, Vendor shall have a current I.LR.S. W-9 Form on file with the CP member.

Assignment of Contract

Vendor may not assign this Contract or any of its rights, duties or obligations hereunder without the prior written
approval of HCDE. Any attempted assignment of this Contract by Vendor shall be null and void. Any Purchase Order
made as a result of this Contract may not be transferred, assigned, subcontracted, mortgaged, pledged, or otherwise
disposed of or encumbered in any way by Vendor without the prior written approval of HCDE and, if applicable, the
CP member.

Notification of Material Change

Vendor is required to notify HCDE when any material change in operations occurs, including changes in distribution
rights for awarded products, bankruptcy, material changes in financial condition, change of ownership, and the like,
within three (3) business days of such change.

Performance

Vendor agrees to use commercially reasonable best efforts to provide the product(s) and/or service(s) subject to this
Contract. Vendor shall furnish all supervision, labor, tools, equipment, permits, licenses, transportation, insurance,
material, and supplies necessary to complete any scope of work, Purchase Order under this Contract. Vendor shall use
skilled, trained personnel, who shall be supervised by Vendor.

Subcontractors

If Vendor uses subcontractors in the performance of any part of this Contract, Vendor shall be fully responsible to
HCDE and CP members for all acts and omissions of the subcontractors. Nothing in this Contract shall create for the
benefit of any such subcontractor any contractual relationship between HCDE and any such subcontractor, nor shall it
create any obligation on the part of HCDE or CP members to pay or to see to the payment of any monies due any such
subcontractor except as may otherwise be required by law. Vendor represents and warrants that it is willing, able, and
capable of obtaining, supervising, and being responsible for any subcontractors who perform and/or provide products
and services related to this Contract.

Non-Appropriation

Renewal of this Contract, if any, will be in accordance with TEX. LOCAL GOV’T. CODE § 271.903 concerning non-
appropriation of funds for multi-year contracts. Notwithstanding any other provision of this Contract or obligation
imposed on HCDE or any CP member by this Contract, HCDE and CP members shall have the right to terminate this
Contract, any Supplemental Contract, or Purchase Order without default or liability to Vendor resulting from such
termination, effective as of the expiration of each budget period of HCDE or any CP member if it is determined by

General eBid RFP (revised September 2024) Page 20 of 37



Docusign Envelope ID: 9F2045AB-06C9-4D63-8BE2-124F50677195

5.26

RFP #25/025SG Promotional and Commemorative Items

HCDE or any CP member, at their sole discretion, that there are insufficient funds to extend this Contract, any
Supplemental Contract, any Purchase Order. The parties agree that this Contract, any Supplemental Contract, and/or
any Purchase Order are commitments of the current revenue of HCDE and CP members only.

Ordering Procedures

Purchase Orders are issued by HCDE and/or CP members to the Vendor according to this Contract and any
Supplemental Contract between HCDE and the CP member. CP members must send Purchase Orders to HCDE, unless
otherwise stipulated by HCDE. HCDE may request confirmation of receipt of the Purchase Order from Vendor.

HCDE also may elect to require e-commerce functionality, in which Purchase Orders are sent directly to Vendor and
reported by the CP member to HCDE on a specified basis. The e-commerce approach must be approved by HCDE
prior to the start date of any Term of the Contract.

5.27 Invoices; Payments

5.28

5.27.1

5.27.2

5.27.3

5.27.4

Invoice Submission

Vendor shall submit invoices, in duplicate, directly to HCDE or the CP member at the appropriate location(s)
specified by HCDE or the CP member. Each invoice shall include HCDE’s or the CP member’s Purchase
Order number and HCDE Contract Number. All invoices shall be itemized to include the type of product(s)
and/or service(s) rendered. Vendor shall submit invoices within a timely manner during HCDE’s or the CP
member’s fiscal year in which the product(s) and/or service(s) are purchased. The shipment tracking number
or pertinent information for verification of HCDE’s or the CP member’s receipt shall be made available upon
request by HCDE or the CP member.

Invoice Payment

HCDE or the CP member will make payments directly to Vendor. HCDE or the CP member placing the
Purchase Order with Vendor shall alone be liable and/or responsible for payment for product(s) and/or
service(s) ordered and must be invoiced directly by Vendor. If Vendor enters into an agreement with any CP
member pursuant to this RFP, HCDE shall not be liable for the indebtedness of any CP member.

Payment Terms

TEX. GOV’T. CODE § 2251.021 shall govern when payments are due to the Vendor. Payments are due to
Vendor by HCDE and any CP member whose governing body meets only once a month or less frequently,
within forty-five (45) days after the later of the following: (1) the date HCDE or the CP member receives the
products and services under the Contract; (2) the date the performance of the service under the Contract is
completed; or (3) the date HCDE or the CP member receives an invoice for the products or service. For CP
members whose governing bodies meet more than once a month or more often, payments are due by those CP
members within thirty (30) days after the later of the following: (1) the date the CP member receives product(s)
under the Contract; (2) the date the performance of the service under the Contract is completed; or (3) the date
the CP member receives an invoice for product(s) or service(s). Vendor agrees to pay any subcontractors the
appropriate share of the payment received from HCDE or the CP member not later than the tenth (10th) day
after the date the Vendor receives the payment from HCDE or the CP member.

The exceptions to payments made by HCDE, a CP member, and/or Vendor listed in TEX. GOV’T. CODE §
2251.002 shall apply to this Contract.

Remedies

In addition to all other rights and remedies that HCDE may have, HCDE shall have the right to setoff, against
any and all amounts due to Vendor by HCDE, whether due under this Contract or any other agreement between
HCDE (including any division of HCDE) and Vendor, any sums for which HCDE is entitled to under this
Contract, as determined by HCDE in its sole discretion, including, without limitation, sums due by Vendor to
HCDE as a result of indemnification obligations, warranty claims, and/or HCDE Administrative Fee(s).

Reporting

The Vendor shall provide HCDE/CP with a detailed monthly report showing the total dollar volume of all sales
under this Contract for the previous month in Microsoft Excel format, in the format and with the information
specified by HCDE/CP. Reports are due on the fifteenth (15) day of the month, after the close of the previous month
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and shall provide information regarding Purchase Orders during the previous month. Vendor is responsible for
collecting and compiling all sales under this Contract from all CP members and submitting one (1) consolidated
monthly report. The monthly report shall include, at a minimum, the date of each Purchase Order, Purchase Order
number, CP member name, city/town, and Purchase Order total dollar amount.

The Vendor shall provide HCDE/CP with velocity/usage reports within five (5) business days of any request by
HCDE/CP for such reports.

Reports shall be submitted in an electronic format to supplyreporting@choicepartners.org or if food related to
foodreporting@choicepartners.org.

Pricing Changes

All prices and discount percentages in Vendor’s proposal shall be firm for the Term of this Contract. Pricing may
be negotiated during the Contract renewal period. In the event Proposer’s prices will be adjusted or escalated upon
a renewal (if any) of the fixed-price contract awarded pursuant to this RFP, Proposer must indicate such in its
proposal. Indicate any list price adjustment Vendor intends on providing during the Term of this Contract and on
what it is based. For example: CPI, MSRP, Price List, Website Pricing. Vendor agrees to promptly lower the
proportionate price of any product purchased through this Contract following a reduction in the price the Vendor is
paying suppliers. All pricing submitted to HCDE/CP in Vendor’s proposal shall include the administrative fee to
be remitted to HCDE/CP by Vendor. It is Vendor’s responsibility to keep all pricing up-to-date and on file with
HCDE/CP. For all pricing changes, including at renewal and during the Term, all price changes shall be presented
to HCDE/CP for acceptance or rejection by HCDE/CP, in its sole discretion, using the same format as was accepted
in Vendor’s original proposal; all price changes for products and/or services provided under this Contract must be
approved, in writing, by HCDE/CP prior to taking effect.

The following documentation shall be provided to support a request for a price change:

5.29.1 justification for change/increase

5.29.2 terms and conditions

5.29.3 market conditions

5.29.4 manufacturers’/distributors’ impact, if any

All price decreases shall be allowed for all products and/or services.

HCDE/CP Administrative Fee

HCDE/CP will invoice Vendor for the HCDE/CP Administrative Fee of 2%. The invoice for the Administrative
Fee will be based on total sales made through this Contract. Vendor shall remit payment of the HCDE/CP Fee to
HCDE/CP no later than thirty (30) days following the end of the month. Failure to pay the HCDE/CP
Administrative Fee in a timely manner may result in Vendor breaching this Contract and may result in HCDE/CP
suspending or terminating this Contract. Vendor shall honor and pay HCDE/CP the HCDE/CP Administrative Fee
for any sales resulting from this Contract that occurred within thirty (30) days of the expiration or termination of
this Contract. All rebates, discounts, and other applicable credits granted by Vendor as a result of any Supplemental
Contracts entered into between Vendor and CP members shall accrue exclusively to CP member(s).

Records Retention

Vendor shall maintain its records and accounts in a manner that shall assure a full accounting for all product(s)
and/or service(s) provided by the Vendor to HCDE and/or CP members under this Contract. These records and
accounts shall be retained by Vendor and made available for review and copying by HCDE for a period of not less
than three (3) years from the date of completion of the service(s), receipt of product(s), the date of the receipt by
HCDE or the CP member of Vendor’s final invoice or claim for payment in connection with this Contract, or the
date HCDE or the CP member makes final payments and closes pending matters in connection with a federal grant,
whichever is later. If an audit or a compliance review has been announced, the Vendor shall retain its records and
accounts until such audit or compliance review has been completed.

When federal funds are expended by HCDE or any CP member pursuant to this Contract, Vendor certifies that it
will comply with the record retention requirements detailed in 2 CFR § 200.334. Vendor further certifies that Vendor
will retain all records as required by 2 CFR § 200.334 for a period of three years after grantees or subgrantees submit
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their final expenditure reports or quarterly or annual financial reports, as applicable, and all other pending matters are
closed if any litigation, claim, or audit is started before the expiration of the three-year-period.

Right to Review, Audit and Inspect

HCDE, CP members, any federal agency that has awarded federal funds/grant(s) to HCDE or a CP member, and
the Comptroller General of the United States, and/or any of their authorized representatives, shall, upon written
notice, have the right to audit and examine all of Vendor’s records and accounts relating to this Contract and inspect
any project performed by the Vendor relating to this Contract. Records subject to audit/review shall include, but
are not limited to, all Purchase Orders resulting from this Contract and records which may have a bearing on matters
in connection with the Vendor’s work for HCDE and/or CP members, and shall be open to inspection and subject
to audit/review and/or reproduction by HCDE, CP member, and/or their authorized representative(s) to the extent
necessary to adequately permit evaluation and verification of:

5.32.1 Vendor’s compliance with this Contract and the requirements of the RFP.

5.32.2 Compliance with procurement laws, policies, and procedures, including, without limitation,

reviewing/comparing pricing on invoices for HCDE and/or CP members.

5.32.3 Compliance with provisions for computing billings to HCDE and/or to CP members.

5.32.4 Any other matter related to this Contract.

Indemnification

VENDOR SHALL INDEMNIFY AND HOLD HARMLESS HCDE AND EACH CP MEMBER, INCLUDING
HCDE’S AND CP MEMBERS’ TRUSTEES. OFFICERS. ADMINISTRATORS., EMPLOYEES., AND AGENTS,
FROM ALL CLAIMS,. LIABILITIES, COSTS. SUITS OF LAW OR IN EQUITY. EXPENSES, REASONABLE
ATTORNEYS’ FEES, FINES. PENALTIES OR DAMAGES ARISING FROM ACTS OR OMISSIONS OF
VENDOR, VENDOR’S EMPLOYEES, AGENTS. OR SUBCONTRACTORS. IN CONNECTION WITH THIS
CONTRACT, INCLUDING WITHOUT LIMITATION, THOSE ARISING FROM CLAIMED INFRINGEMENT
OF ANY PATENTS, TRADEMARKS., COPYRIGHT OR OTHER CORRESPONDING RIGHT(S) WHICH IS
RELATED TO ANY ITEM VENDOR IS REQUIRED TO DELIVER. VENDOR’S OBLIGATIONS UNDER
THIS CLAUSE SHALL SURVIVE ACCEPTANCE AND PAYMENT BY HCDE OR THE CP MEMBER.

Governing Law and Exclusive Venue

The laws of the State of Texas, without regard to its provisions on conflicts of laws, govern this Contract. Any
dispute under this Contract involving HCDE must be brought exclusively in the state and federal courts located in
Houston, Harris County, Texas. Any dispute not involving HCDE but involving a CP member and Vendor shall be
governed by the laws of the state of the CP member, without regard to its provisions on conflicts of laws, and
exclusive jurisdiction and venue shall lie in the city, county, and state of the CP member.

Multiple Contract Awards; Non-Exclusivity

HCDE reserves the right to award multiple contracts under the RFP, including multiple contracts for each
product/service category. Product/Service categories are established at the sole discretion of HCDE. HCDE will
base a recommendation for contract award, including whether to award a single or multiple contracts, based on the
evaluation factors listed in this RFP; contracts will be awarded to proposers with a minimum score of 70 to be
considered for award.® Nothing in this Contract may be construed to imply that Vendor has the exclusive right to
provide products and/or services to HCDE and/or CP members. During the Term of this Contract, HCDE and CP
members reserve the right to use all available resources to procure other products and/or services as needed and
doing so will not violate any rights of Vendor. If a vendor has an existing HCDE contract in the same contract title,
upon award the new contract will immediately supersede the older contract.

New Products
New products that meet the specifications detailed in the RFP may be added to this Contract, with prior written
approval from HCDE. Pricing of any new products shall be equivalent to the percentage discount or proposed prices
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for other similar products. Vendor may replace or add products to the contract if: the replacing products are equal
to or superior to the original products offered or discounted in a similar degree or to a greater degree and the
products meet the requirements of the RFP. No products may be added to avoid competitive procurement
procedures. HCDE may reject any proposed additions, without cause, in its sole discretion.

No Substitution; Product Recall

Any Purchase Order issued pursuant to this Contract shall conform to the specifications and descriptions identified
in this Contract and the RFP. Vendor shall not deliver substitutes without prior written authorization from HCDE
or the CP member.

If a product recall is instituted on any good that has been furnished and delivered to HCDE or any CP member,
Vendor must immediately (i.e., within 24 hours but preferably sooner) notify the purchasing agent of HCDE and
the purchasing CP member by e-mail or in writing and must include all pertinent information relating to the recall.
If Vendor is unable to contact the purchasing agent, Vendor must contact the Director of Purchasing of HCDE and
the purchasing CP member. Vendor will be responsible for all costs associated with replacing the recalled product,
including replacement cost, shipping charges, etc. This requirement shall survive payment and acceptance of the
goods.

Penalties

If the Vendor is unable to provide the product(s) or services at the prices quoted in Vendor’s proposal or if Vendor
fails to fulfill or abide by the terms and conditions of the Contract, the RFP, or a Supplemental Contract, HCDE or
the CP member may take the following action(s), in the sole discretion of HCDE or the CP member, and Vendor
agrees to comply with the chosen action(s):

5.38.1 Insist that the Vendor honor the quoted price(s) specified in Vendor’s proposal or the Supplemental Contract,

as applicable;

5.38.2 Have the Vendor pay the difference between the Vendor’s price and the price of the next acceptable proposal,

as determined by HCDE or the CP member;

5.38.3 Have the Vendor pay the difference between Vendor’s price and the actual purchase price of the product or

service on the open market; and/or

5.38.4 Recommend to HCDE Board of Trustees that the Vendor no longer be given the opportunity to submit a

proposal to HCDE and/or that this Contract be terminated.

Promotion of Contract Marketing Plan

The marketing of Vendor’s company, product, and/or services shall be the sole responsibility of Vendor. HCDE/CP
may only supply Vendor with CP members’ contact lists that contain name, address, phone numbers, and/or email
addresses. Other items geared toward the joint-marketing of HCDE/CP and Vendor’s company, product, and/or
services shall be at HCDE/CP’s sole discretion. Encouraging CP members to circumvent this Contract by
purchasing directly from Vendor may result in suspension or termination of this Contract. For so long as this
Contract is valid and enforceable between the parties, Vendor agrees to display the CP seal in its marketing
collateral materials, such as Vendor’s website and related marketing materials. Vendor shall submit all promotional
materials to HCDE/CP and obtain written approval before Vendor finalizes or publishes promotional material
bearing the HCDE/CP or HCDE/CP name or seal. Vendor may not release any press release or other publication
regarding this Contract or HCDE/CP unless and until HCDE/CP first approves the press release or publication in
writing.

Website Support

Vendor agrees to cooperate with HCDE/CP in publicizing contract particulars on the CP website. Vendor also
agrees to work with HCDE/CP in updating and maintaining current information on Vendor activities related to the
Contract on the CP website. Vendor agrees to provide an electronic version of its logo for use on the CP website
upon Contract award and provide other information as reasonably requested by HCDE/CP to help ensure that the
CP website is current and consistently updated.
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Safety

Vendor, its subcontractor(s), and their respective employees shall comply fully with all applicable federal, state,
and local safety and health laws, ordinances, rules, and regulations in the performance of services under this
Contract, including, without limitation, those promulgated by HCDE, CP members, and by the Occupational Safety
and Health Administration (“OSHA™). In case of conflict, the most stringent safety requirements shall govern.
Vendor shall comply with all other safety guidelines and standards as required by HCDE or CP members. Vendor
shall indemnify and hold HCDE and/or the CP member harmless from and against all claims, demands, suits,
actions, judgments, fines, penalties, and liability of every kind arising from the breach of Vendor’s obligations
under this provision.

Workforce

Vendor shall employ only orderly and competent workers, skilled in the performance of the services, if any, which
shall be performed under this Contract. Vendor, its employees, subcontractors, and subcontractor’s employees may
not use or possess any firearms, alcoholic or other intoxicating beverages, illegal drugs or controlled substances
while on the job or on HCDE and CP members’ property, nor may such workers be intoxicated or under the
influence of alcohol or drugs on HCDE and CP members’ property.

Supplemental Contracts

A CP member and Vendor may enter into a separate, Supplemental Contract. Any Supplemental Contract developed
as a result of this Contract and/or the RFP is exclusively between the CP member and Vendor and shall have no
effect or impact on HCDE, any other CP member, or this Contract. Any Supplemental Contract between Vendor
and a CP member is exclusively between that specific CP member and Vendor and will be subject to immediate
cancellation by the CP member (without penalty to the CP member) if, in the opinion of the CP member, the quality,
service, and specification requirements, and/or the terms and conditions are not maintained as stated in the
Supplemental Contract. Vendor shall promptly notify HCDE of any Supplemental Contract executed between
Vendor and a CP member.

Insurance

Vendor is required to provide HCDE/CP and/or the CP member with copies of certificates of insurance, naming
HCDE/CP and/or the CP member as additional insured’s for Texas Workers Compensation and General Liability
Insurance, within 14 business days of contract award and prior to the commencement of any work under this
Contract. Certificates of Insurance, name and address of Vendor, the limits of liability, the effective dates of each
policy, and policy number shall be delivered to HCDE/CP and/or the CP member prior to commencement of any
work under this Contract. The insurance company insuring Vendor shall be licensed in the State of Texas or the
state in which the CP member is located, and shall be acceptable to HCDE/CP and/or the CP member. Vendor shall
give HCDE/CP or the CP member a minimum of ten (10) days’ notice prior to any modifications or cancellation
of said policies of insurance. Vendor shall require all subcontractors performing any work under or relating to this
Contract to maintain coverage as specified below. Vendor shall, at all times during the Term of this Contract, maintain
insurance coverage with not less than the type and requirements shown below. If the CP member has higher insurance
requirements than those listed below, such may be added to the Purchase Order. Such insurance is to be provided at
the sole cost of the Vendor. These requirements do not establish limits of Vendor’s liability.

All policies of insurance shall waive all rights of subrogation against HCDE, CP members, and HCDE/CP and CP
members’ officers, employees and agents.

Upon request, certified copies of original insurance policies shall be furnished to HCDE/CP and/or to CP members.

HCDE and the CP member, as requested, shall be named as an “additional insured” on insurance policies except
worker’s compensation.

HCDE and the CP member reserve the right to require additional insurance should HCDE or the CP member deem
additional insurance necessary, in their sole discretion.

5.44.1 Workers Compensation

Workers Compensation (with waiver of subrogation to HCDE and the CP member) Employer’s Liability,
including all states, U.S. Longshoremen, Harbor Workers and other endorsements.
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5.44.2 Statutory and Bodily Injury by Accident

Statutory and Bodily Injury by Accident $100,000 each employee. Bodily Injury by Disease: $500,000, policy
limit $100,000 each employee.

5.44.3 Commercial General Liability

Commercial General Liability Occurrence Form including, but not limited to, Premises and Operations,
Products Liability Broad Form Property Damage, Contractual Liability, Personal and Advertising Injury
Liability and where the exposure exists, coverage for watercraft, blasting collapse, and explosions, blowout,
cratering and underground damage. $300,000 each occurrence Limit Bodily Injury and Property Damage
combined. $300,000 Products-Completed Operations Aggregate Limit $500,000 per Job Aggregate. $300,000
Personal and Advertising Injury Limit.

5.44.4 Automobile Liability Coverage

$300,000 Combined Liability Limits Bodily Injury and Property Damage Combined.

Participation in HCDE/CP

Vendor acknowledges and agrees that continued participation in the HCDE/CP cooperative purchasing program is
subject to HCDE/CP’s sole discretion and that Vendor may be removed from the HCDE/CP program at any time,
with or without cause, in HCDE/CP’s sole discretion. All work resulting from this Contract must cease immediately
after completion of the final accepted Purchase Order. Nothing in this Contract or in any other communication
between HCDE/CP and Vendor may be construed as a guarantee that HCDE/CP or CP members will submit any
Purchase Order to Vendor at any time.

5.45.1 HCDE Participation Requirements

At a minimum, to continue participation in the HCDE/CP cooperative purchasing program, Vendor must:

a. Submit detailed monthly reports of all sales activity, including all sales and contracts where HCDE is
the lead agency (such report is required even if there is no sales activity for a given month);
Timely remit Administrative Fee(s) to HCDE/CP;

c. Market Choice Partners, including inclusion of CP seal on Vendor’s website, development and
execution of marketing plan, and participation in at least #3 of marketing events (such as trade shows
and conferences) annually;

. Maintain a minimum annual sales activity of $15,000;
e. Completion of all required forms (such as Form 1295, EDGAR Certifications, etc.); and
f. Maintain required insurance and submit updated certificate(s) to CP annually

No Agency or Endorsements

It is the intention of the parties to this Contract that Vendor is independent of HCDE and CP members, is an
independent contractor, and is not an employee, agent, joint venturer, or partner of HCDE or any CP member.
Nothing in this Contract shall be interpreted or construed as creating or establishing the relationship of employer
and employee, agent, joint venturer or partner, between HCDE and Vendor, any CP member and Vendor, HCDE
and any of Vendor’s agents, or any CP member and any of Vendor’s agents. Vendor has no power or authority to
assume or create any obligation or responsibility on behalf of HCDE or any CP member, and HCDE and HCE
members have no power or authority to assume or create any obligation or responsibility on behalf of Vendor. This
Contract shall not be construed to create or imply any partnership, agency, or joint venture, nor shall it be construed
or deemed an endorsement of a specific company or product. Vendor agrees that HCDE and CP members have no
responsibility for any conduct of any of Vendor’s employees, agents, representatives, contractors, or subcontractors.

Equal Opportunity

It is the policy of HCDE not to discriminate on the basis of race, color, national origin, gender, limited English
proficiency or handicapping conditions in its programs. Vendor agrees not to discriminate against any employee or
applicant for employment to be employed in the performance of this Contract, with respect to hire, tenure, terms,
conditions and privileges of employment, or a matter directly or indirectly related to employment, because of age
(except where based on a bona fide occupational qualification), sex (except where based on a bona fide occupational
qualification) or race, color, religion, national origin, or ancestry. Vendor further agrees that every subcontract
entered into for the performance of this Contract shall contain a provision requiring non-discrimination in
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employment herein specified binding upon each subcontractor. Breach of this covenant may be regarded as a
material breach of the Contract.

Force Majeure

Neither HCDE, any CP member, or Vendor shall be deemed to have breached any provision of this Contract as a
result of any delay, failure in performance, or interruption of service resulting directly or indirectly from acts of
God, network failures, acts of civil or military authorities, civil disturbances, wars, energy crises, fires,
transportation contingencies, interruptions in third-party telecommunications or Internet equipment or service, other
catastrophes, or any other occurrences which are reasonably beyond HCDE, any CP member, or Vendor’s control.

HCDE, CP members, and Vendor are required to use due caution and preventive measures to protect against the
effects of force majeure, and the burden of proving that a force majeure event has occurred shall rest on the party
seeking relief under this provision. The party seeking relief due to force majeure is required to promptly notify the
other parties in writing, citing the details of the force majeure event and relief sought, and shall resume performance
immediately after the obstacles to performance caused by a force majeure event have been removed, provided the
Contract has not been terminated. Delay or failure of performance, by either party to this Contract, caused solely
by a force majeure event, shall be excused for the period of delay caused solely by the force majeure event. HCDE,
CP members, and Vendor shall not have any claim for damages against any other party resulting from delays caused
solely by force majeure. Notwithstanding any other provision of this Contract, in the event the Vendor’s
performance of its obligations under this Contract is delayed or stopped by a force majeure event, HCDE shall have
the option to terminate this Contract. This section shall not be interpreted as to limit or otherwise modify any of
HCDE’s or CP members’ contractual, legal, or equitable rights.

Severability

In the event any one or more of the provisions contained in this Contract shall for any reason be held to be invalid,
illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other
provisions, and the Contract shall be construed as if such invalid, illegal, or unenforceable provision had never been
contained in it.

Waiver

No failure on the part of either party at any time to require the performance by the other party of any term hereof
shall be taken or held to be a waiver of such term or in any way affect such party’s right to enforce such term, and
no waiver on the part of either party of any term hereof shall be taken or held to be a waiver of any other term
hereof or the breach thereof. No waiver, alteration, or modification of any of the provisions of this Contract shall
be binding unless in writing and signed by duly authorized representatives of the parties hereto.

Entire Agreement

The Contract, Vendor’s completed HCDE/CP Attachment/Vendor Packet (including all certifications therein), the
RFP, the portion(s) of Vendor’s proposal submitted in response to the RFP that are accepted by HCDE, the attached
and incorporated attachments, addendum, and/or exhibits, if any, and the Supplemental Contract, if any, contain
the entire agreement of the parties relative to the purpose(s) of the Contract and supersede any other representations,
agreements, arrangements, negotiations, or understandings, oral or written, between the parties to this Contract. In
the event of a conflict between or among the documents that form this Contract, the following order of precedence
shall apply: (1) Vendor’s completed HCDE/CP Attachment/Vendor Packet; (2) this Contract); (3) the RFP; (4) the
attached and incorporated addendum or exhibits, if any; and (5) the portion(s) of Vendor’s proposal submitted in
response to the RFP that are accepted by HCDE. This Contract supersedes any conflicting terms and conditions on
any Purchase Order, invoices, checks, order acknowledgements, forms, purchase orders, or similar commercial
documents relating hereto and which may be issued by Vendor after the Effective Date of this Contract.

In addition to this Contract, a Supplemental Contract between Vendor and the CP member may be established to
further detail the terms and conditions of the CP member’s specific project/purchase. In the event of a conflict
between this Contract and the Supplemental Contract, as to HCDE, this Contract shall prevail. In the event of a
conflict between this Contract and the Supplemental Contract, as to the CP member, the Supplemental Contract
shall prevail unless the Supplemental Contract states otherwise.
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Interpretation
Vendor agrees that the normal rules of construction that requires that any ambiguities in this Contract are to be
construed against the drafter shall not be employed in the interpretation of this Contract.

Notice

Any notice provided under the terms of this Contract by the parties to any other shall be in writing and shall be
given by hand-delivery or by certified or registered mail, return receipt requested. Notice shall be sufficient if made
or addressed to the party at the address listed in the signature line of this Contract. Notice shall be deemed effective
upon receipt. Each party may change the address at which notice may be sent to that party by giving notice of such
change to the other party by certified mail, return receipt requested.

Captions
The captions herein are for convenience and identification purposes only, are not an integral part hereof, and are
not to be considered in the interpretation of any part hereof.

Authorized Distributors/Order Fulfillers

“Authorized Distributors/Order Fulfillers” means an agent, affiliate, subcontractor, vendor, reseller, manufacturer,
publisher, distributor, order fulfiller, franchisee, or other person or entity designated or directed by Vendor to
provide products or services in performance of, related to, or in support of the Contract and/or a Supplemental
Contract issued pursuant to the Contract. HCDE agrees to permit Vendor to utilize Authorized Distributors/Order
Fulfillers designated by Vendor to provide service, sales and support to HCDE and CP members under the Contract.

5.55.1 Vendor Responsibility

Vendor may designate Authorized Distributors/Order Fulfillers to act as the distributors for products and
services available under the Contract. Vendor shall provide HCDE with the following Authorized
Distributor/Order Fulfiller information: Authorized Distributor/Order Fulfiller’s name, business address, and
contact person email address and phone number. Vendor may add or delete Authorized Distributors/Order
Fulfillers throughout the term of the Contract upon written authorization by HCDE/CP.

5.55.2 HCDE/CP Determination

HCDE reserves the right to require Vendor to rescind any Authorized Distributor/Order Fulfiller’s participation
relating to the Contract or to request that Vendor name additional Authorized Distributors/Order Fulfillers
should HCDE determine either is in the best interest of HCDE and/or CP members.

5.55.3 Compliance

Vendor shall ensure that its Authorized Distributors/Order Fulfillers legally agree to comply with the terms
and conditions of the Contract, including, without limitation, the pricing, purchase order, invoice and payment,
CP Administrative Fee, and warranty provisions therein. When an Authorized Distributor/Order Fulfiller acts
as the distributor for products and services available under the Contract, the Authorized Distributor/Order
Fulfiller shall be liable and responsible for the fulfillment of the obligations under the Contract and any
Supplemental Contract entered into between the Authorized Distributor/Order Fulfiller and purchasing CP
member as well as all other obligations imposed on “Vendor” under the Contract.

USDA/TDA Special Terms and Conditions

The following terms and conditions apply to all procurements and purchases involving federal School Nutrition
Program funds. In the event of a conflict or inconsistency between the following terms and conditions and any
provision of the Agreement, the procurement solicitation issued by HCDE, or the portion of Vendor’s proposal
submitted in response to HCDE’s procurement solicitation that is satisfactory to HCDE, the following terms and
conditions shall control.

5.56.1 Market Basket Analysis

HCDE/CP reserves the right, in its sole discretion, to use a “Market Basket Analysis” method, as that term is
defined by applicable USDA/TDA regulations and guidance. The Market Basket Analysis sample is
established to represent 75% of the total estimated value of the Contract. The most recent velocity/sales
report(s) from HCDE/CP’s current supplier(s) was used to project the balance of the year and adjusted for any
estimated change in menu and participation for the following year. As a result, this list of [100] goods to be
purchased under this procurement solicitation and any resulting Contract includes the top [60] goods purchased
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by dollar volume representing the 75% threshold. Prices for the remaining [40] goods listed in this procurement
solicitation should also be included, though they will not be a part of the Market Basket Analysis. The Market
Basket Analysis shall not be used for service or equipment contracts/procurement solicitations or for Fee-For-
Service Processing contracts.

Material Change

If a material change (as the term is defined by TDA rules and regulations) to a contract entered into between
HCDE and Vendor occurs, then the contract will not be renewed upon the conclusion of its term. Upon the
expiration of the term, HCDE may issue a new RFP for the goods or services procured under the previously-
existing contract. Material change for purposes of this Section 5.56.2 means a modification that substantially
exceeds the terms of the original contract between HCDE and Vendor.

Supplemental Contracts
Should Supplemental Contracts result in a material change to the Contract, HCDE will proceed under Section
5.56.2 of this RFP.

New Products

During the Term of a Contract awarded under this RFP, additional purchases not included in the original RFP
list and resulting awarded contract may become necessary and benefit CP members. Vendor and HCDE agree
that the aggregate value of added purchases during each year of the Contract (if renewed) shall not exceed 10%
of the estimated total value of the Contract. The total value of the Contract must be agreed upon, and the dollar
value listed in the Contract and each renewal term of the Contract (if any). For purposes of this section, the
total value of the Contract includes all contracts awarded as a result of the procurement solicitation to all
vendors. For the initial Term of a Contract awarded under this RFP, Vendor and HCDE agree that the total
value of the Contract shall be $200 million. Additions of new products may be included in the awarded
Contract list during the renewal of the Contract through an amendment to the Contract, and the total Contract
value adjusted accordingly. For each renewal term of the Contract, the total actual value of the Contract in the
preceding year and the additional new product(s) made during that Term will be the basis for determining the
maximum dollar amount (not to exceed 10%) of the additional new product(s) that will be allowed during the
next Contract renewal term.

Bonds
Vendor shall provide all bonds, including bid guarantee, performance bond, and payment bond, as applicable
under U.S. Department of Agriculture and/or Texas Department of Agriculture rules.

Use by Other Governmental Entities/CP members

In the event that HCDE allows other governmental entities to utilize any existing contract between HCDE and
Vendor entered into pursuant to this procurement solicitation, Vendor agrees and understands that such other
governmental entities may include “school food authorities,” as that term is defined by USDA/TDA. Should
such utilization by other governmental entities/CP members result in a material change to the Agreement for
purposes of USDA/TDA purchases, HCDE will proceed under the foregoing section entitled “Material
Changes.”

No Guarantee of Quantities
Quantities for purchases paid for with School Nutrition Program funds are subject to change for various
reasons, which include, but are not limited to the following: USDA commodity allocation(s), variations in
student population, production item substitution(s), changes in consumer taste or expectations, pricing, and
nutrition regulatory changes.

Buy American Act

The Buy American Act, set forth in 7 C.F.R. Part 210.21(d), requires that participants in the National School
Lunch Program and School Breakfast Program use the federal nonprofit food service funds, to the maximum
extent practical, to buy domestic commodities or products for Program meals. 7 CFR Part 210.21(d) defines a
“domestic commodity or product” as one that is either produced in the U.S. or is processed in the U.S.
substantially using agricultural commodities that are produced in the U.S. “Substantially” means that over 51
percent of the final processed product consists of agricultural commodities that were grown domestically.
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Because many CP members participate in the National School Lunch Program and School Breakfast Program,
CP requires Vendor to certify whether its products are “domestic commodities or products”, as defined by 7
C.F.R. Part 210.21(d). Accordingly, Vendor agrees to provide certification and any necessary documentation
requested by CP member that the food product was processed in the U.S. and the percentage of U.S. content,
by weight or volume, in the food component of processed food products supplied to CP members. A “domestic
commodity or product” is defined as one that is either produced in the U.S. or is processed in the U.S.
substantially using agricultural commodities that are produced in the U.S. as provided in 7 C.F.R. 210.21(d).
“Substantially” means that over 51 percent of the final processed product consists of agricultural commodities
that were grown domestically. When USDA Foods items are manufactured into processed end products, 51%
of resulting food products must be of United States origin.

Vendor certifies that Vendor shall provide food products that meet the Buy American provision. Vendor
further certifies that, in compliance with the Buy American provision, its products are “domestic
commodities or products” as defined by 7 C.F.R. § 210.21(d). Vendor further certifies that the food
products it supplies are processed in the U.S. and Vendor shall certify the percentage of U.S. content, by
weight or volume, in the food component of processed food products supplied to the District.

If Vendor is repetitively unable to provide domestic food products, CP member may require Vendor to provide
evidence that Vendor is capable of fulfilling the terms and conditions of the Contract and specifically, the Buy
American provision. If CP member determines that Vendor is not capable of fulfilling the terms and conditions
of the Contract and/or specifically, the Buy American provision, CP member may terminate its Contract with
Vendor. Vendor shall provide documentation that demonstrates that food products meet the Buy American
provision.

Vendor must notify the District if a delivery contains non-domestic products, so the District may approve
delivery as an exception to the Buy American provision. Vendor certifies that it will adhere to the notification
requirements for the Buy American provision.

Exceptions to the Buy American provision should be used as a last resort; however, an alternative or exception
may be approved by the CP member, upon request, by occurrence (i.e., delivery). Blanket exception approvals
are not allowed. The District must determine that the use of a non-domestic food product is appropriate, using
the USDA-prescribed questions in making the decision. See “Requirements for an Exception,” ARM Section
17b Buy American, at p. 19 (August 12, 2020). Vendor agrees to provide information to the District that will
assist the District in this determination. The decision to purchase or accept delivery of a non-US product must
be made by the District. Vendor agrees to comply with all requirements imposed by applicable law,
USDA/TDA guidance, and the District concerning Buy American provision exceptions.

Vendor further agrees to provide CP members with documentation verifying that a domestic product is not
available and the cost range is reasonable within a reasonable time upon request by CP members.

In the event Vendor or Vendor’s supplier(s) are unable or unwilling to certify compliance with the Buy
American Provision, or the applicability of an exception to the Buy American provision, CP members may
decide not to purchase from Vendor and/or HCDE may terminate the Contract if Vendor is incapable of
fulfilling the terms and conditions of the Contract, including the Buy American requirements.

Additionally, CP members may require country of origin on all products and invoices submitted for payment
by Vendor, and Vendor agrees to comply with any such requirement.

Records Retention

When school nutrition program funds are expended by HCDE or any CP member pursuant to this Contract,
Vendor certifies that it will comply with the record retention requirements promulgated by USDA/TDA.
Vendor further certifies that Vendor will retain all records as required by USDA/TDA for a period of five (5)
years after the end of the fiscal year to which the documentation/records pertain. Vendor further certifies that
these records must be accessible to appropriate CP member and federal or state reviewers. See TDA ARMS
Manual, 17.107.
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6.0 SCOPE OF PROPOSAL

6.1

6.2

6.3

Intent
It is the intention of HCDE/CP to establish one or more contracts to furnish and/or deliver Promotional and
Commemorative Items.

Proposal Requirements
Vendors are requested to submit a proposal offering their total line of available products and services that are
commonly purchased by governmental entities and school districts. Vendors MUST offer any applicable terms and
conditions for any additional product or service. HCDE/CP reserves the right to accept or reject any items included
by Vendor in this section.

Awards will be made to the successful Vendor(s) for the total line of products and services submitted. Proposals
can be made for any or all services and products described herein. The terms and conditions listed below apply to
all categories and lots within the Promotional and Commemorative Items. Each category and lot contains additional
terms, conditions, and specifications. If there is a conflict between category or lot terms and conditions and those
listed below, the category or lot terms and conditions shall take precedence.

Purchase Order Requirements
Vendor is required to ensure that the Purchase Order includes the following, as applicable:

a. The contract number, lump sum price, start date, schedule, and notice to proceed. The schedule will
include the mobilization, materials purchase, installation and delivery, design, weather, and site cleanup
and inspection. No additional claims may be made for delays as a result of these items.

b. Each individual Purchase Order may be limited to work at a single facility and will describe the Scope of
Work to be performed. Descriptions may be written, by sketch, and/or by drawing and should include the
location where work is to be performed, whether work may be performed during Regular Hours, the project
completion time, and the price to be paid for the work.

¢. The date for commencing services and/or delivery of products (“work”). Upon commencing work, the
Vendor will proceed diligently toward contract completion. Any delay in the work beyond the Vendor’s
control must be reported to the CP member’s authorized representative immediately.

d. Compensation for received products, terms of progress payments, and a schedule of payments. The CP
member retains the right to extend the schedule of work/delivery time or to suspend the work and to direct
the Vendor to resume work when appropriate. The Purchase Order must describe an equitable adjustment
for added costs caused by any suspension. Any increases will be invoiced through HCDE/CP as allowed
in the Contract or RFP.

e. A schedule for performance of work that can be met without planned overtime, which shall be Vendor’s
responsibility.

f.  Vendor shall ensure all Purchase Orders and supplemental agreements include a reference to the Choice
Partners contract number.

g. Monthly progress reports must be given to the CP member by the Vendor. The specifics of what is reported
should be described in the Purchase Order.

h. Terms for acceptance by the CP member and title to work must be clearly agreed upon and described. If
any part of the work requires the CP member to assume control prior to the completion, this must be
defined. Vendor and the CP member must agree on the definition of what constitutes final acceptance
before payment of any retained compensation.
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6.4

6.5

6.6

6.7

RFP #25/025SG Promotional and Commemorative Items

Order / Job Guidelines
The Vendor may not refuse to perform any project requested by a CP member unless such project is unlawful.

Purchase Order Commencement

No work shall be performed until a written Purchase Order has been signed by the Vendor and the CP member.
Any work performed under a Purchase Order before the Vendor’s receipt of the written Purchase Order is at the
Vendor’s risk.

Purchase Order Issuance
The CP member also reserves the right not to issue a Purchase Order if in its best interest. The Vendor shall not
recover any costs arising out of or related to the development of the Purchase Order.

Completion of the Purchase Order / Job Order
The Vendor shall perform the scope of work within the project completion time and for the fixed price of the
Purchase Order.

The Vendor is required to perform all work under a Purchase Order which has been issued and received before the
expiration date of this Contract. If the Purchase Order is not received by the Vendor before the expiration date of
this Contract, the Purchase Order will be considered cancelled. Purchase Orders sent in the last 30 days of a Term
should be sent “Return Receipt Requested”. Any Purchase Order issued during the Term of the Contract and not
completed before the expiration date of the Contract must be completed within the completion/delivery time stated
in the Purchase Order, and the rights and obligations of the Vendor and the CP member with respect to the Purchase
Order will be the same as if the Purchase Order were completed during the Term of the Contract.
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7.0 SPECIFICATIONS

71 Intent

It is the intention of HCDE/CP to establish one or more contract(s) with highly qualified Vendor(s) for Promotional
and Commemorative Items. Vendor(s) shall, at the request of HCDE/CP or any CP member, provide these products
and/or covered services under the terms of this RFP and the Contract set forth in Section 5.0 Contract Terms and
Conditions. Vendor shall assist the CP member with making a determination of its individual needs, as stated below.

7.2 The ideal Promotional and Commemorative Items supplier will provide a complete line of promotional and
commemorative products frequently used at organization/parent/student functions, employee fair functions, and
other member advertising functions. Proposers should be able to supply a catalog of items to include, but is not
limited to:

Branded Utility Items: Pens, pencils, classroom incentives, notepads, planners, tote bags, keychains,
lanyards, badge holders, hand sanitizers, and similar items.

Drinkware: Mugs, sports bottles, cup holders, drink koozies, and coasters.

Event & Recognition Items: Event table centerpieces, table dressings, commemorative or recognition items
for staff and students.

Awards & Memorabilia: Trophies, plaques, certificates, deal toys, pins, bracelets, and other
commemorative keepsakes.

Apparel & Accessories: Screen-printed or embroidered apparel such as jackets, shirts, and other wearable
items customized for specific events.

Displays & Signage: Banners, pennants, printed display items, stands, placards, cardboard cutouts, and
promotional displays

Various titles, logos, and other information may need to be applied to or imprinted on promotional products.
All items purchased will be on an as-needed basis and quantities will vary from district to district.

7.3 Related Items & Services: Vendors are advised to offer pricing which encapsulates the total cost to the customer

including any and all related services and products. These may include but are not limited to:

Customization Services: Engraving, printing, screen printing, and embroidery.

Design or set-up costs

Employee Recognition Programs: Assistance with developing and managing employee recognition
initiatives.

Expedited shipping
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8.0 PRICING / DELIVERY INFORMATION

8.1

8.2

8.3

Pricing

Vendors must provide pricing in the HCDE/CP eBid System (https://www.hcdeebid.ionwave.net) including any
additional pricing examples and pricing discount schedules that need to be submitted to provide HCDE/CP with a
comprehensive catalog. CP members may request the Vendor to provide discounts or other adjustments, on a per-
Purchase Order basis. If discounts or quantity prices are offered by the Vendor, the Vendor must also offer the same
reductions in pricing for orders of similar size to HCDE/CP and other CP members. HCDE/CP has completed the
Independent Estimate Determination (IED) prior to advertising and this document is available upon request to CP
members. Catalog/price lists must be included in the Vendor’s proposal.

Discounts Provided on Price Lists and Catalogs
Detail the average discount provided by the Vendor on stated prices.

8.2.1 Discount Schedules

Provide discount schedules for all products Vendor intends to offer, shown either by category or code. Use
separate discount for any net items with description of these net items.

8.2.2 Labor Notes

Provide labor notes for each category shown that Vendor is proposing. These notes must include Vendor’s
overhead, profit, and HCDE/CP fees. Provide Vendor’s miscellaneous material markups. If Vendor does not
provide this labor classification, mark “NA” (Not Available).

8.2.3 Performance Guarantee

Provide a description on how Vendor intends to guarantee the performance of Vendor’s labor, and what
benchmark will be used to determine the labor hours for each project.

8.2.4  Price Adjustment

Indicate any list price adjustment Vendor intends on providing during the contract period and on what it is
based. For example: CPI, MSRP, Price List, Website Pricing.

Freight, Delivery, Inspection & Acceptance

Vendor will not include freight, transportation and delivery charges or costs or sales tax in proposal pricing (freight,
transportation and delivery charges, if applicable, are to be pre-paid by the awarded Vendor and, subject to Section
8.3.2, included as a separate item on the invoice to the CP member).

8.3.1  Deliveries shall be made during HCDE/CP or the CP member’s Regular Hours. After a contract has been

awarded, Vendor(s) shall deliver the products or services procured on this Contract to HCDE or the CP member
issuing a Purchase Order. The conforming product(s) shall be delivered within ten (10) business days of
Vendor’s receipt of a Purchase Order. If delivery is not or cannot be made within this time period, Vendor
must receive authorization from HCDE or the CP member for the delayed delivery.

If defective or incorrect products are delivered, the CP member may make the determination, at its sole
discretion, to return the products to Vendor at no cost to the HCDE or the CP member. Vendor agrees to pay
all shipping and handling costs for any such return shipment. Vendor also shall be responsible for arranging
the return of the defective or incorrect products. HCDE or the CP member issuing the Purchase Order may
request emergency delivery. Vendor must use its best efforts to comply with rush or emergency requested.
However, if Vendor is unable to fulfill the emergency delivery request, HCDE or the CP member may procure
its needs from alternative sources without penalty.

8.3.2  Unless otherwise provided for in this RFP, Vendor shall package all tangible goods in containers that are new,

appropriately designed for the product, and sturdy enough to protect the product during loading, transit,
unloading, and storage, and be suitably packed to secure the lowest transportation costs. Products for which
palletizing is appropriate must be delivered on standard 48 4-way pallets in good, serviceable condition.

General eBid RFP (revised September 2024) Page 34 of 37



Docusign Envelope ID: 9F2045AB-06C9-4D63-8BE2-124F50677195

8.3.3

8.34

8.3.5

8.3.6

RFP #25/025SG Promotional and Commemorative Items

Vendor is responsible for paying all freight, delivery, handling and other charges incurred in transporting and
delivering products to a CP member, and for the risk of loss until the product is delivered to and accepted by
the CP member. Freight, delivery, handling and other charges incurred in transporting and delivering products
to a CP member are to be prepaid by Vendor. Vendor may collect the actual amount of such charges after
delivery and acceptance, provided that the charges (a) were disclosed to the CP member, if requested, and in
all instances in which the charges exceed ten percent (10%) of the total cost of the order, prior to shipment; (b)
are itemized and shown separately on the CP member’s invoice; and (c) are supported by appropriate
documentation submitted with the invoice.

Service Procedure / Timeframe
Describe Vendor’s service procedure and state the proposed time frame from customer request to product or
service delivery and completed.

Shipping Delays
Describe how Vendor deals with shipping delays. How does Vendor notify its customers of delays?

Shipping Schedule
Provide Vendor’s shipping schedule reporting form. Detail how often Vendor updates the form.

On-Time Delivery
Detail Vendor’s average percentage of on-time delivery.
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9.0 VENDOR QUESTIONNAIRE

9.1 Vendor Questionnaire Location (HCDE eBid)
Please complete the Vendor Questionnaire included in the HCDE eBid Attributes Section online located at

https://www.hcdeebid.ionwave.net.
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10.0 ATTACHMENTS

10.1 HCDE eBid Attachments
Please complete the Attachment Packet attached to the proposal in the HCDE/CP eBid System

https://www.hcdeebid.ionwave.net

This will be known as the Vendor Packet to HCDE/CP.
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1. ACCEPTANCE OF TERMS AND CONDITIONS These Terms and Conditions govern your
("Subscriber" or "you") use of DocuSign's on-demand electronic signature service (the
"Subscription Service"), as accessed either directly through DocuSign.com, DocuSign.net, or
through a DocuSign affiliatea€™s web page offering a Service Plan (collectively, the "Site"). By
depositing any document into the System (as defined below), you accept these Terms and
Conditions (including your corresponding Service Plan, the DocuSign.com Terms of Use, and all
policies and guidelines referenced and hereby incorporated into these Terms and Conditions) and
any modifications that may be made to the Terms and Conditions from time to time. If you do
not agree to these Terms and Conditions, you should not use the Subscription Service or visit or
browse the Site. These Terms and Conditions constitute a binding legal agreement between you
and DocuSign, Inc. ("DocuSign," "we," "us," and "our"). Please read them carefully and print a
copy for your future reference. 2. MODIFICATION OF TERMS AND CONDITIONS We
reserve the right to modify these Terms and Conditions at any time and in any manner at our sole
discretion by: (a) posting a revision on the Site; or (b) sending information regarding the
amendment to the email address you provide to us. YOU ARE RESPONSIBLE FOR
REGULARLY REVIEWING THE SITE TO OBTAIN TIMELY NOTICE OF ANY
AMENDMENTS. YOU SHALL BE DEEMED TO HAVE ACCEPTED SUCH
AMENDMENTS BY CONTINUING TO USE THE SUBSCRIPTION SERVICE FOR MORE
THAN 20 DAYS AFTER SUCH AMENDMENTS HAVE BEEN POSTED OR
INFORMATION REGARDING SUCH AMENDMENTS HAS BEEN SENT TO YOU. You
agree that we shall not be liable to you or to any third party for any modification of the Terms
and Conditions. 3. DEFINITIONS a€ceAccounta€? means a unique account established by
Subscriber to enable its Authorized Users to access and use the Subscription Service.

a€ce Authorized Usera€? means any employee or agent of Subscriber, identified by a unique
email address and user name, who is registered under the Account, provided that no two persons
may register, access or use the Subscription Service as the same Authorized User.
a€eeContracta€? refers to a contract, notice, disclosure, or other record or document deposited
into the System by Subscriber for processing using the Subscription Service. a€ceEnvelopea€?
means an electronic record containing one or more eContracts consisting of a single page or a
group of pages of data uploaded to the System. a€ceSeata€? means an active Authorized User
listed in the membership of an Account at any one time. No two individuals may log onto or use
the Subscription Service as the same Authorized User, but Subscriber may unregister or
deactivate Authorized Users and replace them with other Authorized Users without penalty, so
long as the number of active Authorized Users registered at any one time is equal to or less than
the number of Seats purchased. 4€ceService Plana€? means the right to access and use the
Subscription Service for a specified period in exchange for a periodic fee, subject to the Service
Plan restrictions and requirements that are used to describe the selected Service Plan on the Site.
Restrictions and requirements may include any or all of the following: (a) number of Seats
and/or Envelopes that a Subscriber may use in a month or year for a fee; (b) fee for sent
Envelopes in excess of the number of Envelopes allocated to Subscriber under the Service Plan;
(c) per-seat or per-user restrictions; (d) the license to use DocuSign software products such as
DocuSign Connect Express in connection with the Subscription Service; and (e) per use fees.
a€eSpecificationsa€? means the technical specifications set forth in the a€ceSubscription Service
Specificationsa€? available at http://docusign.com/company/specifications. a€ceSubscription
Servicea€? means DocuSigna€™s on-demand electronic signature service, as updated from time



to time, which provides on-line display, certified delivery, acknowledgement, electronic
signature, and storage services for eContracts via the Internet. &€ceSystema€? refers to the
software systems and programs, communication and network facilities, and hardware and
equipment used by DocuSign or its agents to provide the Subscription Service. a€eTerma€?
means the period of effectiveness of these Terms and Conditions, as specified in Section 12
below. a€ceTransaction Datad€? means the metadata associated with an Envelope (such as
transaction history, image hash value, method and time of Envelope deletion, sender and
recipient names, email addresses and signature IDs) and maintained by DocuSign in order to
establish the digital audit trail required by the Subscription Service. 4. SUBSCRIPTION
SERVICE During the term of the Service Plan and subject to these Terms and Conditions,
Subscriber will have the right to obtain an Account and register its Authorized Users, who may
access and use the Subscription Service, and DocuSign will provide the Subscription Service in
material conformance with the Specifications. You must be 18 years of age or older to register
for an Account and use the Subscription Service. Subscriber's right to use the Subscription
Service is limited to its Authorized Users, and Subscriber agrees not to resell or otherwise
provide or assist with the provision of the Subscription Service to any third party. In addition,
DocuSigna€™s provision of the Subscription Service is conditioned on Subscriber's
acknowledgement and agreement to the following: (a) The Subscription Service facilitates the
execution of eContracts between the parties to those eContracts. Nothing in these Terms and
Conditions may be construed to make DocuSign a party to any eContract processed through the
Subscription Service, and DocuSign makes no representation or warranty regarding the
transactions sought to be effected by any eContract; (b) Between DocuSign and Subscriber,
Subscriber has exclusive control over and responsibility for the content, quality, and format of
any eContract. All eContracts stored by DocuSign are maintained in an encrypted form, and
DocuSign has no control of or access to their contents; (c) If Subscriber elects to use one or more
of the optional features designed to verify the identity of the intended recipient of an eContract
that DocuSign makes available to its subscribers (a€ceAuthentication Measuresa€?), DocuSign
will apply only those Authentication Measures selected by the Subscriber, but makes no
representations or warranties about the appropriateness of any Authentication Measure. Further,
DocuSign assumes no liability for: (A) the inability or failure by the intended recipient or other
party to satisfy the Authentication Measure; or (B) the circumvention by any person (other than
DocuSign) of any Authentication Measure; (d) Certain types of agreements and documents may
be excepted from electronic signature laws (e.g. wills and agreements pertaining to family law),
or may be subject to specific regulations promulgated by various government agencies regarding
electronic signatures and electronic records. DocuSign is not responsible or liable to determine
whether any particular eContract is subject to an exception to applicable electronic signature
laws, or whether it is subject to any particular agency promulgations, or whether it can be legally
formed by electronic signatures; (€) DocuSign is not responsible for determining how long any
d to be retained or stored under any applicable laws, regulations, or legal or administrative
agency processes. Further, DocuSign is not responsible for or liable to produce any of
Subscribera€™s eContracts or other documents to any third parties; (f) Certain consumer
protection or similar laws or regulations may impose special requirements with respect to
electronic transactions involving one or more a€ceconsumers,a€? such as (among others)
requirements that the consumer consent to the method of contracting and/or that the consumer be
provided with a copy, or access to a copy, of a paper or other non-electronic, written record of
the transaction. DocuSign does not and is not responsible to: (A) determine whether any



particular transaction involves a a€ceconsumer;a€? (B) furnish or obtain any such consents or
determine if any such consents have been withdrawn; (C) provide any information or disclosures
in connection with any attempt to obtain any such consents; (D) provide legal review of, or
update or correct any information or disclosures currently or previously given; (E) provide any
such copies or access, except as expressly provided in the Specifications for all transactions,
consumer or otherwise; or (F) otherwise to comply with any such special requirements; and (g)
Subscriber undertakes to determine whether any &€ceconsumera€? is involved in any eContract
presented by Subscriber or its Authorized Users for processing, and, if so, to comply with all
requirements imposed by law on such eContracts or their formation. (h) If the domain of the
primary email address associated with the Account is owned by an organization and was
assigned to Subscriber as an employee, contractor or member of such organization, and that
organization wishes to establish a commercial relationship with DocuSign and add the Account
to such relationship, then, if Subscriber does not change the email address associated with the
Account, the Account may become subject to the commercial relationship between DocuSign
and such organization and controlled by such organization. 5. RESPONSIBILITY FOR
CONTENT OF COMMUNICATIONS As between Subscriber and DocuSign, Subscriber is
solely responsible for the nature and content of all materials, works, data, statements, and other
visual, graphical, video, and written or audible communications submitted by any Authorized
User or otherwise processed through its Account, the Subscription Service, or under any Service
Plan. Accordingly: (a) Subscriber will not use or permit the use of the Subscription Service to
send unsolicited mass mailings outside its organization. The term &€ceunsolicited mass
mailingsa€? includes all statutory or common definitions or understanding of those terms in the
applicable jurisdiction, such as those set forth for &€ceCommercial Electronic Mail Messagesa€?
under the U.S. CAN-SPAM Act, as an example only; and (b) Subscriber will not use or permit
the use of the Subscription Service: (i) to communicate any message or material that is
defamatory, harassing, libelous, threatening, or obscene; (ii) in a way that violates or infringes
upon the intellectual property rights or the privacy or publicity rights of any person or entity or
that may otherwise be unlawful or give rise to civil or criminal liability (other than contractual
liability of the parties under eContracts processed through the Subscription Service); (iii) in any
manner that is likely to damage, disable, overburden, or impair the System or the Subscription
Service or interfere with the use or enjoyment of the Subscription Service by others; or (iv) in
any way that constitutes or encourages conduct that could constitute a criminal offense.
DocuSign does not monitor the content processed through the Subscription Service, but in
accordance with DMCA (Digital Millennium Copyright Act) safe harbors, it may suspend any
use of the Subscription Service, or remove or disable any content that DocuSign reasonably and
in good faith believes violates this Agreement or applicable laws or regulations. DocuSign will
use commercially reasonable efforts to notify Subscriber prior to any such suspension or
disablement, unless DocuSign reasonably believes that: (A) it is prohibited from doing so under
applicable law or under legal process, such as court or government administrative agency
processes, orders, mandates, and the like; or (B) it is necessary to delay notice in order to prevent
imminent harm to the System, Subscription Service, or a third party. Under circumstances where
notice is delayed, DocuSign will provide the notice if and when the related restrictions in the
previous sentence no longer apply. 6. PRICING AND PER USE PURCHASES The prices,
features, and options of the Subscription Service available for an Account depend on the Service
Plan selected by Subscriber. Subscriber may also purchase optional services on a periodic or
per-use basis. DocuSign may add or change the prices, features or options available with a



Service Plan without notice. Subscriber's usage under a Service Plan is measured based on the
actual number of Seats as described in the Service Plan on the Site. Once a per-Seat Service Plan
is established, the right of the named Authorized User to access and use the Subscription Service
is not transferable; any additional or differently named Authorized Users must purchase per-Seat
Service Plans to send Envelopes. Extra seats, users and/or per use fees will be charged as set
forth in Subscriber's Service Plan if allowed by such Service Plan. If a Services Plan defines a
monthly Envelope Allowance (i.e. # Envelopes per month allowed to be sent), all Envelopes sent
in excess of the Envelope Allowance will incur a per-Envelope charge. Any unused Envelope
Allowances will expire and not carry over from one billing period to another under a Service
Plan. Subscribera€™s Account will be deemed to have consumed an Envelope at the time the
Envelope is sent by Subscriber, regardless of whether Envelopes were received by recipients, or
whether recipients have performed any actions upon any eContract in the Envelope. Powerforms
are considered Envelopes within an Envelope Allowance Service Plan, and will be deemed
consumed at the time they are a€ceclickeda€? by any end user regardless of whether or not any
actions are subsequently performed upon such Envelope. For Service Plans that specify the
Envelope Allowance is a€ceUnlimited,a€? Subscriber is allowed to send a reasonable number of
Envelopes from the number of Seats purchased. If DocuSign suspects that the number of
Envelopes sent from a particular Seat or a group of Seats is abusive and/or unduly burdensome,
DocuSign will promptly notify Subscriber, discuss the use-case scenario with Subscriber and any
continued monitoring, additional discussions and/or information required to make a final
determination on the course of action based on such information. In the event Subscriber
exceeds, in DocuSigna€™s sole discretion, reasonable use restrictions under a Service Plan,
DocuSign reserves the right to transfer Subscriber into a higher-tier Service Plan without notice.
If you misrepresent your eligibility for any Service Plan, you agree to pay us the additional
amount you would have been charged under the most favorable pricing structure for which you
are eligible. DocuSign may discontinue a Service Plan at any time, and with prior notice to you,
may migrate your Account to a similar Service Plan that may carry a different fee. You agree to
allow us to charge your credit card for the fees associated with a substitute Service Plan, even if
those fees are higher than those you agreed to when you registered your Account. Optional
asures, are measured at the time of use, and such charges are specific to the number of units of
the service(s) used during the billing period. Optional services subject to periodic charges, such
as additional secure storage, are charged on the same periodic basis as the Service Plan fees for
the Subscription Service. 7. SUBSCRIBER SUPPORT DocuSign will provide Subscriber
support to Subscriber as specified in the Service Plan selected by Subscriber, and that is further
detailed on DocuSigna€™s website. 8. STORAGE DocuSign will store eContracts per the terms
of the Service Plan selected by Subscriber. For Service Plans that specify the Envelope storage
amount is a€ceUnlimited,a€? DocuSign will store an amount of Envelopes that is not abusive
and/or unduly burdensome, in DocuSigna€™s sole discretion. Subscriber may retrieve and store
copies of eContracts for storage outside of the System at any time during the Term of the Service
Plan when Subscriber is in good financial standing under these Terms and Conditions, and may
delete or purge eContracts from the System at its own discretion. DocuSign may, at its sole
discretion, delete an uncompleted eContract from the System immediately and without notice
upon earlier of: (i) expiration of the Envelope (where Subscriber has established an expiration
for such Envelope, not to exceed 365 days); or (ii) expiration of the Term. DocuSign assumes no
liability or responsibility for a party's failure or inability to electronically sign any eContract
within such a period of time. DocuSign may retain Transaction Data for as long as it has a



business purpose to do so. 9. BUSINESS AGREEMENT BENEFITS You may receive or be
eligible for certain pricing structures, discounts, features, promotions, and other benefits
(collectively, "Benefits") through a business or government Subscriber's agreement with us (a
"Business Agreement"). Any and all such Benefits are provided to you solely as a result of the
corresponding Business Agreement and such Benefits may be modified or terminated without
notice. If you use the Subscription Service where a business or government entity pays your
charges or is otherwise liable for the charges, you authorize us to share your account information
with that entity and/or its authorized agents. If you are enrolled in a Service Plan or receive
certain Benefits tied to a Business Agreement with us, but you are liable for your own charges,
then you authorize us to share enough account information with that entity and its authorized
agents to verify your continuing eligibility for those Benefits and the Service Plan. 10. FEES
AND PAYMENT TERMS The Service Plan rates, charges, and other conditions for use are set
forth in the Site. Subscriber will pay DocuSign the applicable charges for the Services Plan as set
forth on the Site. If you add more Authorized Users than the number of Seats you purchased, we
will add those Authorized Users to your Account and impose additional charges for such
additional Seats on an ongoing basis. Charges for pre-paid Service Plans will be billed to
Subscriber in advance. Charges for per use purchases and standard Service Plan charges will be
billed in arrears. When you register for an Account, you will be required to provide DocuSign
with accurate, complete, and current credit card information for a valid credit card that you are
authorized to use. You must promptly notify us of any change in your invoicing address or
changes related to the credit card used for payment. By completing your registration for the
Services Plan, you authorize DocuSign or its agent to bill your credit card the applicable Service
Plan charges, any and all applicable taxes, and any other charges you may incur in connection
with your use of the Subscription Service, all of which will be charged to your credit card. Each
time you use the Subscription Service, or allow or cause the Subscription Service to be used, you
reaffirm that we are authorized to charge your credit card. You may terminate your Account and
revoke your credit card authorization as set forth in the Term and Termination section of these
Terms and Conditions. We will provide you with one invoice in a format we choose, which may
change from time to time, for all Subscription Service associated with each Account and any
charges of a third party on whose behalf we bill. Payment of all charges is due and will be
charged to your credit card upon your receipt of an invoice. Billing cycle end dates may change
from time to time. When a billing cycle covers less than or more than a full month, we may make
reasonable adjustments and/or prorations. If your Account is a qualified business account and is
approved by us in writing for corporate billing, charges will be accumulated, identified by
Account identification number, and invoiced on a monthly basis. You agree that we may (at our
option) accumulate charges incurred during your monthly billing cycle and submit them as one
or more aggregate charges during or at the end of each cycle, and that we may delay obtaining
authorization from your credit card issuer until submission of the accumulated charge(s). This
means that accumulated charges may appear on the statement you receive from your credit card
issuer. If DocuSign does not receive payment from your credit card provider, you agree to pay
all amounts due upon demand. DocuSign reserves the right to correct any errors or mistakes that
it makes even if it has already requested or received payment. Your credit card issuer's
agreement governs your use of your credit card in connection with the Subscription Service, and
you must refer to such agreement (not these Terms and Conditions) with respect to your rights
and liabilities as a cardholder. You are solely responsible for any and all fees charged to your
credit card by the issuer, bank, or financial institution including, but not limited to, membership,



overdraft, insufficient funds, and over the credit limit fees. You agree to notify us about any
billing problems or discrepancies within 20 days after they first appear on your invoice. If you do
not bring them to our attention within 20 days, you agree that you waive your right to dispute
such problems or discrepancies. We may modify the price, content, or nature of the Subscription
Service and/or your Service Plan at any time. If we modify any of the foregoing terms, you may
cancel your use of the Subscription Service. We may provide notice of any such changes by
e-mail, notice to you upon log-in, or by publishing them on the Site. Your payment obligations
survive any termination of your use of the Subscription Service before the end of the billing
cycle. Any amount not paid when due will be subject to finance charges equal to 1.5% of the
unpaid balance per month or the highest rate permitted by applicable usury law, whichever is
less, determined and compounded daily from the date due until the date paid. Subscriber will
reimburse any costs or expenses (including, but not limited to, reasonable attorneysa€™ fees)
incurred by DocuSign to collect any amount that is not paid when due. DocuSign may accept any
check or payment in any amount without prejudice to DocuSigna€™s right to recover the
balance of the amount due or to pursue any other right or remedy. Amounts due to DocuSign
under these Terms and Conditions may not be withheld or offset by Subscriber for any reason
against amounts due or asserted to be due to Subscriber from DocuSign. Unless otherwise noted
and Conditions are denominated in United States dollars, and Subscriber will pay all such
amounts in United States dollars. Other than federal and state net income taxes imposed on
DocuSign by the United States, Subscriber will bear all taxes, duties, VAT and other
governmental charges (collectively, a€cetaxesa€?) resulting from these Terms and Conditions or
transactions conducted in relation to these Terms and Conditions. Subscriber will pay any
additional taxes as are necessary to ensure that the net amounts received and retained by
DocuSign after all such taxes are paid are equal to the amounts that DocuSign would have been
entitled to in accordance with these Terms and Conditions as if the taxes did not exist. 11.
DEPOSITS, SERVICE LIMITS, CREDIT REPORTS, AND RETURN OF BALANCES You
authorize us to ask consumer reporting agencies or trade references to furnish us with
employment and credit information, and you consent to our rechecking and reporting personal
and/or business payment and credit history if, in our sole discretion, we so choose. If you believe
that we have reported inaccurate information about your account to a consumer reporting
agency, you may send a written notice describing the specific inaccuracy to the address provided
in the Notices section below. For you to use the Subscription Service, we may require a deposit
or set a service limit. The deposit will be held as a partial guarantee of payment. It cannot be
used by you to pay your invoice or delayed payment. Unless otherwise required by law, deposits
may be mixed with other funds and will not earn interest. We reserve the right to increase your
deposit if we deem appropriate. You may request that we reevaluate your deposit on an annual
basis, which may result in a partial or total refund of the deposit to you or credit to your account.
If you default or these Terms and Conditions are terminated, we may, without notice to you,
apply any deposit towards payment of any amounts you owe to us. After approximately 90 days
following termination of these Terms and Conditions, any remaining deposit or other credit
balance in excess of amounts owed will be returned without interest, unless otherwise required
by law, to you at your last known address. You agree that any amounts under $15 will not be
refunded to cover our costs of closing your account. If the deposit balance is undeliverable and
returned to us, we will hold it for you for one year from the date of return and, during that period,
we may charge a service fee against the deposit balance. You hereby grant us a security interest
in any deposit we require to secure the performance of your obligations under these Terms and



Conditions. 12. TERM AND TERMINATION The term of these Terms and Conditions for each
Account begins on the date you register for an Account and continues for the term specified by
the Service Plan you purchase (the &€ceTerma€?). You may terminate your Account at any time
upon 10 days advance written notice to DocuSign following the Notice procedures set forth in
these Terms and Conditions. Unless you terminate your Account or you set your Account to not
auto renew, your Service Plan will automatically renew at the end of its Term (each a
a€eRenewal Terma€?), and you authorize us (without notice) to collect the then-applicable fee
and any taxes for the renewed Service Plan, using any credit card we have on record for you.
Service Plan fees and features may change over time. Your Service Plan for a Renewal Term
will be the one we choose as being closest to your Service Plan from the prior Term. For any
termination (including when you switch your Account), you will be responsible for payment of
all fees and charges through the end of the billing cycle in which termination occurs. If you
terminate your annual Service Plan Account within the first 30 days of the Term, you may
submit written request to DocuSign following the Notice procedures set forth in these Terms and
Conditions, for a full refund of the prepaid fees paid by you to DocuSign. You will be limited to
one refund. You agree that termination of an annual Service Plan after the first 30 days will not
entitle you to any refund of prepaid fees. You will be in default of these Terms and Conditions if
you: (a) fail to pay any amount owed to us or an affiliate of ours or any amount appearing on
your invoice; (b) have amounts still owing to us or an affiliate of ours from a prior account; (c)
breach any provision of these Terms and Conditions; (d) violate any policy applicable to the
Subscription Service; (e) are subject to any proceeding under the Bankruptcy Code or similar
laws; or (f) if, in our sole discretion, we believe that your continued use of the Subscription
Service presents a threat to the security of other users of the Subscription Service. If you are in
default, we may, without notice to you, suspend your Account and use of the Subscription
Service, withhold refunds and terminate your Account, in addition to all other remedies available
to us. We may require reactivation charges to reactivate your Account after termination or
suspension. The following provisions will survive the termination of these Terms and Conditions
and your Account: Sections 3, 9-11, and 15-23. 13. SUBSCRIBER WARRANTIES You hereby
represent and warrant to DocuSign that: (a) you have all requisite rights and authority to use the
Subscription Service under these Terms and Conditions and to grant all applicable rights herein;
(b) the performance of your obligations under these Terms and Conditions will not violate,
conflict with, or result in a default under any other agreement, including confidentiality
agreements between you and third parties; (c) you will use the Subscription Service for lawful
purposes only and subject to these Terms and Conditions; (d) you are responsible for all use of
the Subscription Service in your Account; (e) you are solely responsible for maintaining the
confidentiality of your Account names and password(s); (f) you agree to immediately notify us
of any unauthorized use of your Account of which you become aware; (g) you agree that
DocuSign will not be liable for any losses incurred as a result of a third party's use of your
Account, regardless of whether such use is with or without your knowledge and consent; (h) you
will not use the Subscription Service in any manner that could damage, disable, overburden or
impair the System, or interfere with another's use of the Subscription Service by others; (i) any
information submitted to DocuSign by you is true, accurate, and correct; and (j) you will not
attempt to gain unauthorized access to the System or the Subscription Service, other accounts,
computer systems, or networks under the control or responsibility of DocuSign through hacking,
cracking, password mining, or any other unauthorized means. 14. DOCUSIGN WARRANTIES
DocuSign represents and warrants that: (a) the Subscription Service as delivered to Subscriber



and used in accordance with the Specifications will not infringe on any United States patent,
copyright or trade secret; (b) the Subscription Service will be performed in accordance with the
Specifications in their then-current form at the time of the provision of such Subscription
Service; (c) any DocuSign Products that are software shall be free of harmful or illicit code,
trapdoors, viruses, or other harmful features; (d) the proper use of the Subscription Service by
Subscriber in accordance with the Specifications and applicable law in the formation of an
eContract not involving any consumer will be sufficient under the Electronic Signatures in
Global and National Commerce Act, 15 U.S.C. A§A§ 7001 et seq. (the 4€eESIGN Acta€?) to
ESIGN Act; (e) the proper use of the Subscription Service by Subscriber in accordance with the
Specifications and applicable law in the formation of an eContract involving a consumer will be
sufficient under the ESIGN Act to support the validity of such formation, to the extent provided
in the ESIGN Act, so long as and provided that Subscriber complies with all special
requirements for consumer eContracts, including and subject to those referenced in Section 4.(f)
and (g) above; and (f) DocuSign has implemented information security policies and safeguards
to preserve the security, integrity, and confidentiality of eContracts and to protect against
unauthorized access and anticipated threats or hazards thereto, that meet the objectives of the
Interagency Guidelines Establishing Standards for Safeguarding Subscriber Information as set
forth in Section 501 (b) of the Gramm-Leach-Bliley Act. 15. DISCLAIMER OF WARRANTIES
EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY PROVIDED
IN SECTION 14 OF THESE TERMS AND CONDITIONS, THE SUBSCRIPTION SERVICE
AND THE SITE ARE PROVIDED a€xAS IS,a€? AND DOCUSIGN: (a) MAKES NO
ADDITIONAL REPRESENTATION OR WARRANTY OF ANY KIND WHETHER
EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTORY,
AS TO ANY MATTER WHATSOEVER; (b) EXPRESSLY DISCLAIMS ALL IMPLIED
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
QUALITY, ACCURACY, AND TITLE; AND (c) DOES NOT WARRANT THAT THE
SUBSCRIPTION SERVICE OR SITE ARE OR WILL BE ERROR-FREE, WILL MEET
SUBSCRIBER&€™S REQUIREMENTS, OR BE TIMELY OR SECURE. SUBSCRIBER
WILL BE SOLELY RESPONSIBLE FOR ANY DAMAGE RESULTING FROM THE USE OF
THE SUBSCRIPTION SERVICE OR SITE. SUBSCRIBER WILL NOT HAVE THE RIGHT
TO MAKE OR PASS ON ANY REPRESENTATION OR WARRANTY ON BEHALF OF
DOCUSIGN TO ANY THIRD PARTY. USE OF THE SUBSCRIPTION SERVICE AND SITE
ARE AT YOUR SOLE RISK. Because some states and jurisdictions do not allow limitations on
implied warranties, the above limitation may not apply to you. In that event, such warranties are
limited to the minimum warranty period allowed by the applicable law. 16. SUBSCRIBER
INDEMNIFICATION OBLIGATIONS You will defend, indemnify, and hold us, our affiliates,
officers, directors, employees, suppliers, consultants, and agents harmless from any and all third
party claims, liability, damages, and costs (including, but not limited to, attorneys' fees) arising
from or related to: (a) your use of the Subscription Service; (b) your violation of these Terms and
Conditions; (c) your infringement, or infringement by any other user of your Account, of any
intellectual property or other right of any person or entity; or (d) the nature and content of all
materials, works, data, statements, and other visual, graphical, written, or audible
communications of any nature submitted by any Authorized User of your Account or otherwise
processed through your Account. 17. LIMITATIONS OF LIABILITY NOTWITHSTANDING
ANYTHING TO THE CONTRARY CONTAINED IN THESE TERMS AND CONDITIONS,
DOCUSIGN WILL NOT, UNDER ANY CIRCUMSTANCES, BE LIABLE TO SUBSCRIBER



FOR ANY CONSEQUENTIAL, INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES
ARISING OUT OF OR RELATED TO THE TRANSACTIONS CONTEMPLATED UNDER
THESE TERMS AND CONDITIONS, INCLUDING BUT NOT LIMITED TO LOST
PROFITS OR LOSS OF BUSINESS, EVEN IF APPRISED OF THE LIKELIHOOD OF SUCH
DAMAGES OCCURRING. UNDER NO CIRCUMSTANCES WILL DOCUSIGN'S TOTAL
LIABILITY OF ALL KINDS ARISING OUT OF OR RELATED TO THESE TERMS AND
CONDITIONS OR SUBSCRIBERa€™S USE OF THE SUBSCRIPTION SERVICE
(INCLUDING BUT NOT LIMITED TO WARRANTY CLAIMS), REGARDLESS OF THE
FORUM AND REGARDLESS OF WHETHER ANY ACTION OR CLAIM IS BASED ON
CONTRACT, TORT (INCLUDING NEGLIGENCE), OR OTHERWISE, EXCEED THE
TOTAL AMOUNT PAID BY SUBSCRIBER TO DOCUSIGN UNDER THESE TERMS AND
CONDITIONS DURING THE 3 MONTHS PRECEDING THE DATE OF THE ACTION OR
CLAIM. EACH PROVISION OF THESE TERMS AND CONDITIONS THAT PROVIDES
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION
OF DAMAGES REPRESENTS AN AGREED ALLOCATION OF THE RISKS OF THESE
TERMS AND CONDITIONS BETWEEN THE PARTIES. THIS ALLOCATION IS
REFLECTED IN THE PRICING OFFERED BY DOCUSIGN TO SUBSCRIBER AND IS AN
ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN BETWEEN THE PARTIES.
EACH OF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER
PROVISIONS OF THESE TERMS AND CONDITIONS, AND EACH OF THESE
PROVISIONS WILL APPLY EVEN IF THE WARRANTIES IN THESE TERMS AND
CONDITIONS HAVE FAILED OF THEIR ESSENTIAL PURPOSE. Because some states and
jurisdictions do not allow limitation of liability in certain instances, portions of the above
limitation may not apply to you. 18. CONFIDENTIALITY a€ceConfidential Informationa€?
means any trade secrets or other information of DocuSign, whether of a technical, business, or
other nature (including, without limitation, DocuSign software and related information), that is
disclosed to or made available to Subscriber. Confidential Information does not include any
information that: (a) was known to Subscriber prior to receiving it from DocuSign; (b) is
independently developed by Subscriber without use of or reference to any Confidential
Information; (c) is acquired by Subscriber from another source without restriction as to use or
disclosure; or (d) is or becomes part of the public domain through no fault or action of
Subscriber. During and after the Term of these Terms and Conditions, Subscriber will: (i) use the
Confidential Information solely for the purpose for which it is provided; (ii) not disclose such
Confidential Information to a third party; and (iii) protect such Confidential Information from
unauthorized use and disclosure to the same extent (but using no less than a reasonable degree of
care) that it protects its own Confidential Information of a similar nature. If Subscriber is
required by law to disclose the Confidential Information or the terms of these Terms and
Conditions, Subscriber must give prompt written notice of such requirement before such
disclosure and assist the DocuSign in obtaining an order protecting the Confidential Information
from public disclosure. Subscriber acknowledges that, as between the parties, all Confidential
Information it receives from DocuSign, including all copies thereof in Subscriber's possession or
control, in any media, is proprietary to and exclusively owned by DocuSign. Nothing in these
Terms and Conditions grants Subscriber any right, title, or interest in or to any of the
Confidential Information. Subscriber's incorporation of the Confidential Information into any of
its own materials shall not render Confidential Information non-confidential. Subscriber
acknowledges that any actual or threatened violation of this confidentiality provision may cause



irreparable, non-monetary injury to the disclosing party, the extent of which may be difficult to
ascertain, and therefore agrees that DocuSign shall be entitled to seek injunctive relief in
addition to all remedies available to DocuSign at law and/or in equity. Absent written consent of
DocuSign, the burden of proving that the Confidential Information is not, or is no longer,
confidential or a trade secret shall be on Subscriber. 19. PRIVACY Personal information
provided or collected through or in connection with this Site shall only by used in accordance
with DocuSigna€™s Privacy Policy and these Terms and Conditions are subject to the Privacy
Policy on DocuSign's website which sets forth the terms and conditions governing DocuSign's
collection and use of personal information from Authorized Users that is gathered through the
Site. 20. ACCESS LIMITS Your use of the Site is at all times governed by our website Terms of
is the owner of various intellectual property and technology rights associated with the
Subscription Service, its document management, digital signature, and notary system, including
patent, copyright, trade secret, and trademark and service mark rights. Except for the rights
expressly granted in these Terms and Conditions, DocuSign does not transfer to Subscriber of
any Authorized User any of DocuSigna€™s technology or other intellectual property or
technology rights. All right, title, and interest in and to DocuSigna€™s technology and
intellectual property will remain solely with the DocuSign. Subscriber agrees that it will not,
directly or indirectly, reverse engineer, decompile, disassemble, or otherwise attempt to derive
source code or other trade secrets from the Subscription Service or DocuSigna€™s technology.
DocuSign agrees that data and information provided by Subscriber under these Terms and
Conditions shall remain, as between Subscriber and DocuSign, owned by Subscriber. DocuSign
hereby grants to users and licensees of its products and services a limited, revocable,
nonexclusive and nontransferable right to use DocuSigna€™s regular trade names, trademarks,
titles and logos (a€ceLicensed Marksa€?) solely for purposes of identifying DocuSigna€™:s
products and services. Details of this trademark license are available at:
http://www.docusign.com/IP. 22. FEEDBACK By submitting feedback to DocuSign: (a)
Subscriber automatically grants to DocuSign a perpetual, irrevocable, transferable, royalty-free
license to use Subscriber's feedback for any and all purposes without any compensation to
Subscriber; and (b) Subscriber agrees that it will not publish, submit, or display feedback
submitted by Subscriber or its Authorized Users to or on any other web site or in any other
publicly accessible forum without DocuSign's prior written consent. 23. GENERAL Subscriber
acknowledges that the Subscription Service and any related products, information,
documentation, software, technology, technical data, and any derivatives thereof, that DocuSign
makes available to its Subscribers (collectively a€ceExcluded Dataa€?), is subject to export
control laws and regulations of the United States and other jurisdictions (collectively a€ceExport
Lawsa€?). Subscriber represents and warrants that: (i) it is not located in, under the control of, or
a national or resident of an embargoed country or prohibited end user under Export Laws; and
(i1) it will not access, download, use, export or re-export, directly or indirectly, the Excluded
Data to any location, entity, government or person prohibited by export laws, without first
complying with all Export Laws that may be imposed by the U.S. Government and any country
or organization of nations within whose jurisdiction it operates or does business. Subscriber is
solely responsible for complying with Export Laws for all Excluded Data and any of its content
transmitted through the Subscription Service. Subscriber shall advise DocuSign in the event the
Excluded Data requires DocuSign to obtain additional licenses, permits and/or approvals from
any government in the jurisdiction where Subscriber intends to use the Subscription Service.
Upon being advised of such a requirement, DocuSign may at its sole discretion: (a) terminate



Subscriber's Account; (b) obtain such licenses, permits, and/or approvals as may be required; or
(c) modify these Terms and Conditions such that additional licenses, permits, and/or approvals
are no longer required to be obtained by DocuSign. The Subscription Service will be accessed
and delivered via the internet. Subscriber is responsible for obtaining the necessary equipment
and internet connection in order to access and use the Subscription Service. In order to fully
utilize the Subscription Service, Subscriber will need to maintain certain minimum hardware and
software requirements. These requirements are set forth in the Specifications. DocuSign will be
and act as an independent contractor (and not as the agent or representative of Subscriber) in the
performance of these Terms and Conditions. These Terms and Conditions will not be interpreted
or construed as: (a) creating or evidencing any association, joint venture, partnership, or
franchise between the parties; (b) imposing any partnership or franchise obligation or liability on
either party; (c) prohibiting or restricting either partya€™s performance of any services for any
third party; or (d) establishing or as a foundation for any rights or remedies for any third party,
whether as a third party beneficiary or otherwise. Subscriber must not represent to anyone that
Subscriber is an agent of DocuSign or is otherwise authorized to bind or commit DocuSign in
any way without DocuSigna€™s prior authorization. Subscriber may not assign its rights, duties,
or obligations under these Terms and Conditions without DocuSigna€™s prior written consent.
If consent is given, these Terms and Conditions will bind Subscribera€™s successors and
assigns. Any attempt by Subscriber to transfer its rights, duties, or obligations under these Terms
and Conditions except as expressly provided in these Terms and Conditions is void. DocuSign
may freely assign its rights, duties, and obligations under these Terms and Conditions. DocuSign
may utilize a subcontractor or other third party to perform its duties under these Terms and
Conditions so long as: (a) DocuSign shall not be relieved of any responsibilities or obligations
under these Terms and Conditions that are performed by the subcontractor or third party; and (b)
DocuSign shall remain Subscribera€™s sole point of contact and sole contracting party. We may
provide, or third parties may provide, links to other Web sites or resources that are beyond our
control. We make no representations as to the quality, suitability, functionality, or legality of any
sites to which links may be provided, and you hereby waive any claim you might have against us
with respect to such sites. DOCUSIGN IS NOT RESPONSIBLE FOR THE CONTENT ON
THE INTERNET OR WEB PAGES THAT ARE CONTAINED OUTSIDE THE SITE. Your
correspondence or business dealings with, or participation in promotions of, advertisers or
partners found on or through the Site, including payment and delivery of related goods or
services, and any other terms, conditions, warranties, or representations associated with such
dealings, are solely between you and such advertiser or partner. You agree that we are not
responsible or liable for any loss or damage of any sort incurred as the result of any such
dealings or as the result of the presence of such advertisers or partners on the Site. Any notice
required or permitted to be given in accordance with these Terms and Conditions will be
effective if it is in writing and sent using the certified delivery function of the Subscription
Service, by email, certified or registered mail, or insured courier, return receipt requested, to the
appropriate party at the address set forth in Subscriber's registration information for Subscriber
or on the Site for DocuSign. Either party may change its address for receipt of notice by notice to
the other party in accordance with this Section. Notices are deemed given upon receipt if
delivered using the Subscription Service or email, two business days following the date of
mailing, or one business day following delivery to a courier. Written notification to terminate an
Account shall be sent by email to support@docusign.com from the Subscribera€™s email
address set forth in Subscriber's registration information for Subscriber, or by calling



1.866.219.4318. Neither party will be liable for, or be considered to be in breach of or default

ns on account of, any delay or failure to perform as required by these Terms and Conditions as a
result of any cause or condition beyond such partya€™s reasonable control, so long as such
party uses all commercially reasonable efforts to avoid or remove such causes of
non-performance or delay. These Terms and Conditions are governed in all respects by the laws
of the State of Washington as such laws are applied to agreements entered into and to be
performed entirely within Washington between Washington residents. Any controversy or claim
arising out of or relating to these Terms and Conditions, the Hosted Service, or the Site will be
settled by binding arbitration in accordance with the commercial arbitration rules of the
American Arbitration Association. Any such controversy or claim shall be arbitrated on an
individual basis, and shall not be consolidated in any arbitration with any claim or controversy of
any other party. The arbitration will be conducted in King County, Washington, and judgment on
the arbitration award may be entered into any court having jurisdiction thereof. The award of the
arbitrator shall be final and binding upon the parties without appeal or review except as
permitted by Washington law. Notwithstanding the foregoing, either party may seek any interim
or preliminary injunctive relief from any court of competent jurisdiction, as necessary to protect
the party's rights or property pending the completion of arbitration. By using the Site or the
Subscription Service, you consent and submit to the exclusive jurisdiction and venue of the state
and federal courts located in King County, Washington. Any legal action by Subscriber arising
under these Terms and Conditions must be initiated within two years after the cause of action
arises. The waiver by either party of any breach of any provision of these Terms and Conditions
does not waive any other breach. The failure of any party to insist on strict performance of any
covenant or obligation in accordance with these Terms and Conditions will not be a waiver of
such party's right to demand strict compliance in the future, nor will the same be construed as a
novation of these Terms and Conditions. If any part of these Terms and Conditions is found to be
illegal, unenforceable, or invalid, the remaining portions of these Terms and Conditions will
remain in full force and effect. If any material limitation or restriction on the grant of any license
to Subscriber under these Terms and Conditions is found to be illegal, unenforceable, or invalid,
the license will immediately terminate. Except as set forth in Section 2 of these Terms and
Conditions, these Terms and Conditions may not be amended except in writing signed by both
you and us. In the event that we make such a change that has a material adverse impact on your
rights or use of the Service, you may terminate these Terms and Conditions by giving us notice
within 20 days of the date we notify you, and you will not be charged any cancellation fee. These
Terms and Conditions are the final and complete expression of the agreement between these
parties regarding the Subscription Service. These Terms and Conditions supersede, and the terms
of these Terms and Conditions govern, all previous oral and written communications regarding
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